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ADVERTISEMENT 

TO  THE  SECOND  EDITION. 

The  edition  which  is  now  submitted  to  the  Naval 
profession,  has  been  carefully  revised,  and  in  many 
chapters  remodelled  and  enlarged.  The  Naval 
Discipline  Act  of  1866,  the  foundation  of  the 
Criminal  Law  of  the  Navy  (in  itself  to  a  great 
extent  a  reprint  of  the  Acts  of  1861  and  1864), 
is  set  out  in  the  Appendix.  All  other  statutes, 
cases,  and  instructions  of  the  Admiralty,  bearing 
on  the  subject,  which  have  been  passed,  decided, 
or  promulgated  since  the  preceding  edition,  are 
referred  to  and  introduced,  when  necessary,  with 
as  much  brevity  as  is  consistent  with  a  clear 
demonstration  of  their  eflfect. 

Some  points  on  which  the  Naval  Regulations 
are  silent,  have  been  illustrated  by  reference  to 
Military  practice  in  Simmons*  useful  work  on 
Courts-martial. 
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experience  derived  from  the  frequent  performance 
of  the  duties  of  Deputy  Judge-Advocate  have 
been  devoted  to  the  revision  of  the  work. 
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Nov.,  1877. 


PEEFACE 

TO  THE  riEST  EDITION. 

The  object  of  the  present  work  is  to  explain 
the  Naval  Discipline  Act,  1861,  and  to  aflford  a 
practical  guide  for  commanding  officers  and  Courts- 
martial  in  the  trial  and  punishment  of  criminal 
offences  in  the  Navy. 

The  Articles  of  War,  and  general  laws  for  the 
government  of  the  Navy,  were  reconstructed  and 
placed  on  a  new  footing  by  the  Legislature  in 
the  Naval  Discipline  Act  of  1860.  The  occasion 
naturally  suggested  a  Treatise  for  the  use  and 
assistance  of  the  Naval  profession  in  the  administra- 
tion of  the  new  law.  The  time  for  the  commence- 
ment of  that  Act  was  fi^ed  for  the  1st  of  April, 
1861 ;  and  the  greater  part  of  the  following 
pages  was  written,  and  the  work  announced  for 
publication,  at  the  same  period;  but  its  progress 
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was  unavoidably  delayed ;  for,  early  in  the  Session 

of  1801,  a  new  Bill  was  introduced,  amending  in 
subordinate,  though  important  particulars,  the  Act 

of    1860,   and  repealing   that    statute  altogether. 

Under  these  circumstances,  it  became  a  matter  of 

necessity  to  postpone  the  publication  until  the  new 

law  came  into  operation.  The  Act  passed  in  August, 

1861.    It  appears  in  the  statute  book  under  the 

general  title   of  "  An  Act  for  the  Government  of 

the  Navy,"  though  it  is  cited    throughout  these 

pages    by  its   short  legal   title ^    of    "The   Naval 

Discipline  Act,  1861." 

The  work  commences  with  an  introductory 
historical  sketch. 

This  will  not,  it  is  trusted,  be  deemed  irrelevant 
to  a  legal  treatise,  though  it  comprises  a  condensed 
account  of  the  material  progress  of  the  Navy  in 
early  times ;  for  it  is  impossible  to  explain  the  dif- 
ferent regulations  for  the  maintenance  of  discipline 
in  the  Navy  without  referring  to  their  origin ; 
and  any  account  of  that  origin  necessarily  includes 
a  relation  of  the  particular  events  which  gave  birth 
to  the  laws  of  each  successive  era.  For  this  chapter 
the  most  accredited  historians  and   chroniclers  of 

J  24  &  26  Vict  c.  115,  8.  74. 
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each  period  have  been  consulted,  and  references  to 
the  authorities  given  in  the  notes.     Great  reliance 
has  been  placed  on  Sir  W.  Monson's  naval  tracts 
for  a  cotemporary  account  of  the  state  of  the  Navy  ^ 
in  the  latter  half  of  the  sixteenth  and  beginning  of 
the   seventeenth  centuries.     The  public  services  of 
that  distinguished  officer  at  sea  and   on  shore  ex- 
tended over  a  period  of  more  than  fifty  years,^  and 
his  writings  are  remarkable  for  devotion  to  his  pro- 
fession, honesty  of  purpose,  and  general  knowledge 
of  Naval  affairs.     Some  new  and  important  light 
has  been  thrown  on  the  origin  of  Articles  of  War, 
and   the   proceedings   of  Naval    Courts-martial,  by 
information  derived  from  a  collection  of  unpublished 
documents  at  the  Admiralty :  it  appears  from  these, 
and  from  the  entries  in  the  Journals  of  Parliament, 
that  the  first  ordinance,  or  statute,  for  the  govern- 
ment of  the  Navy,  originated  with  the  Long  Par- 
liament, and  that  a  very  complete  system  for  trial 
by  councils  of  war  was   organised  in  pursuance  of 

*  Maladministration  at  the  Admiralty  appears  to  be  a  grievance 
of  old  standing  ;  for  Sir  W.  Monson  has  a  chapter  on  the  "  Cor- 
rupt Abuses  used  in  his  Majesty's  service  by  Sea,  and  the  means 
how  to  Reform  them  ;  "  and  he  dwells  most  forcibly  on  the  necessity 
of  reform  "because  our  bordering  neighbours,  the  French  and 
Hollanders,  daily  increase  in  shipjAig  as  we  daily  see  by  proof." 

•  Admiral  Sir  William  Monson  was  bom  in  1569  ;  went  to 
sea  in  1585  ;  and  was  in  active  service,  with  some  intervals, 
uQtQ  1635.    He  composed  his  work  about  1640,.  and  died  in  1642. 
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that  law  by  the  admirals  and  generals  of  the  fleet 
in  the  service  of  the  Commonwealth.  No  copy  of 
this  ordinance  can  be  found,  either  in  the  public 
libraries  or  the  record  departments  of  the  govern- 
ment: it  is  much  to  be  regretted  that  no  attempt 
has  been  hitherto  made  to  collect  a  complete  set  of 
the  ordinances  of  the  Interregnum. 

OflFences  under  the  Naval  Discipline  Act,  1861, 
are  divided  into  two  principal  classes : — 1.  Offences 
exclusively  naval,  punishable  only  under  the  Articles 
of  War ;  2.  Offences  punishable  by  ordinary  law. 

The  general  judicial  powers  vested  in  Naval 
authorities,  the  constitution,  jurisdiction,  and  pro- 
cedure of  Courts-martial,  and  the  trial  and  punish- 
ment of  Naval  offences,  are  treated  in  the  first  part 
of  this  work. 

The  principal  authorities  that  have  been  referred 
to  on  this  part  of  the  subject  are  Adye,  Delafons, 
Tytler,  M' Arthur,  and  Hickman;  tlie  collection  of 
reserved  cases  at  the  Admiralty  has  been  carefully 
gone  through,  and  many  points  of  doubtful  legal 
construction  illustrated  by  reference  to  the  opinions 
of  the  law  officers  on  them.  In  accordance  with  the 
advice  of  some  distinguished  officers,  a  chapter  has 
been  inserted,  containing  an  abstract  of  cases  decided 
in  the   Superior   Courts,  bearing  on   questions   of 
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Naval  jurisdiction:  much  assistance  has  been  derived 
in  the  necessary  researches  on  this  head,  from  the 
numerous  references  in  Mr.  Prendergast's  valuable 
work  on  the  "  Law  relating  to  Officers  in  the  Navy." 

Offences  punishable  by  ordinary  law  are,  when 
committed  by  persons  subject  to  the  Naval  Disci- 
pline Act,  brought  within  the  jurisdiction  of  the 
Naval  authorities  by  that  statute,  and  may  for  the 
most  part  be  punished  in  the  same  manner  as  if 
the  offenders  had  been  tried  before  any  competent 
criminal  tribunal  in  England.^ 

It  has  been  the  aim  of  the  writer  in  dealing 
with  this  class  of  offences  in  the  latter  part  of  the 
work,  to  give  a  concise  and  intelligible  summary 
of  the  ordinary  criminal  law  without  the  voluminous 
reports  of  decided  cases,  which  embody  in  books  of 
practice  the  technical  distinctions  that  have  been 
raised  from  time  to  time  in  the  Superior  Courts. 
The  necessary  references  are  given  to  the  statutes 
relating  to  criminal  offences,  including  the  Consoli- 
dation Acts  of  1861. 

A  compendious  abridgment  of  the  law  of  evidence 
has  been  added,  applicable  to  all  judicial  investiga- 
tions in  the  Navy. 

'  Naval  Dis.  Act,  8.  38. 
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In  compiling  the  chapters  on  these  topics,  such 
extracts  as  appeared  suitable  have  beeu  adapted 
from  the  text-books ;  for  it  would  have  been  mere 
affectation  on  the  part  of  the  writer  to  have  at- 
tempted originality  on  legal  subjects  which  have 
been  so  often  and  so  ably  treated.  Hale's  and 
Hawkins's  "  Fleas  of  the  Crown/'  Foster  s  "  Crown 
Law,"  Russell  on  "Crimes,**  Archbold's  "Criminal 
Pleading,"  Starkie,  Phillips,  and  Taylor  on  "Evi- 
dence," are  the  chief  authorities  on  which  these 
chapters  are  founded :  the  latest  decisions  of  the 
Superior  Courts  have  been  collated,  and  referred 
to  where  necessary. 

I  have  now  only  the  pleasing  duty  of  repeat- 
ing my  thanks  to  Mr.  Romaine,  the  Secretary,  and 
to  Messrs.  Houghton  and  Amedroz  of  the  Admiralty, 
for  their  uniform  kindness  in  affording  me  ready 
access  to  the  records,  and  all  information  in  their 
power  within  their  respective  departments.  I  must 
also  express  my  great  obligation  to  Mr.  Hick- 
man, for  his  practical  suggestions,  as  well  as  for  the 
aid  that  I  have  derived  from  his  work  on  Courts- 
martial,  in  constructing  an  Appendix  of  Forms. 

THEODORE  THRING. 

Temple,  October,  1861. 
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CRIMINAL  LAW  OF  THE  NAVY 


CHAPTER  I. 

ON  THE  EARLY  STATE  AND  DISCIPLINE  OF  THE 

NAVY. 

The  command  of  the  nsLvy  has  always  been 
a  prerogative  of  the  Crown  cf  England,  though 
a  royal  navy  fitted  out  from  the  revenues  of 
the  state,  officered,  and  manned  by  the  royal 
forces,  was  unknown  in  the  early  ages  of  the 
monarchy.  Fleets,  whether  for  aggression,  or  orfg^  of 
defence  were  raised  on  the  requisition  of  the 
king  by  the  inhabitants  of  the  sea-port  towns, 
and  of  these  the  Cinque  Ports  furnished  by 
far  the  greater  proportion  both  of  seamen 
and  ships ;  ^  the  commanding  oflScers  were 
appointed  by  the  king,  and  the  feudal  levies, 
who  formed  the  militaiy  force  of  the  realm, 
were  embarked    as  soldiers,  and  did  good 

^  Selden,  Mar.  Clau.  lib.  ii.  cap.  14;  Holin.  i.  839. 
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service  in  the  naval  engagements  of  those 
days.^ 

The  terms  of  service,  and  the  compensating 
immunities  of  the  Cinque  Ports  were  accu- 
thrcto^ie   ^^*®^y  defined  by  royal  charter;  the  earliest 
Torts  known  being  those  of  Edward  the  Confessor 

and  William  the  Conqueror.  Their  liberties 
were  confirmed  by  the  Great  Charter ;  and 
the  Charter  of  Edward  the  First,  directed  to 
the  barons  of  the  Cinque  Ports  for  their  good 
services  done  unto  him  by  sea,^  declares, 
''that  at  each  time  that  the  King  passeth 
over  the  sea,  the  ports  ought  to  rig  up  fifty 
and  seven  ships,  whereof  every  one  to  have 
twenty  armed  soldiers,  and  to  maintain  them 
at  their  own  costes  by  the  space  of  fifteen 
days  together ; ''  if  kept  at  sea  longer,  the 
charges  fell  on  the  king.  "In  requital  for 
their  faithfuU  and  continuall  services,  the 
privileges  of  these  ports  be  very  great,  con- 
sidering either  the  honour  and  ease,  or  the 
freedom  and  exemption  that  the  inhabitants 
have  by  reason  of  the  same."  ^ 

The  constant  wars  between  France  and 
England  left  them  but  little  rest  for  the 
peaceful  enjoyment  of  their  exclusive 
liberties ;  yet  the  service  was  anything  but 

1  Hakluyt,  i.  19,  131;  «  Koll  of  the  huge   fleete  of 
Edw.  3d,  before  Calice." 
«  Hakluyt,  I  130. 
>  Id.  21,  22. 
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unpopular,  for  booty  as  much  as  glory  was 
the  leading  motive  for  the  fight,  and  the 
coveted  prize  of  victory. 

The  first  great  battle  at  sea  between  the  Hubert  <ic 

•  Pill  /»     1       Burgh 'h 

two  countries  was  fouffht  by  the  men  oi  the  "aviU  action 

°  ^  witlithe 

Cinque  Ports  in  1217,  and  is  remarkable  for  French, 
that  bold  spirit  which  has  ever  moved  the 
English  sailor,  however  inferior  in  force,  to 
close  at  once  with  the  enemy.  In  that 
action  Hubert  deBurgh,the  governor  of  Dover 
Castle,  with  forty  ships  great  and  small,  of 
the  Cinque  Ports,  attacked  the  French  fleet 
of  eighty  great  ships ;  "  at  their  first  joining 
the  Englishmen,  with  helpe  of  their  crosse- 
bowes  and  archers,  made  great  slaughter  of 
their  enemies,  and  grappling  together,  in  the 
end  bare  themselves  so  manfullie,  that  they 
vanquished  the  whole  French  fleet,  and 
obteined  a  famous  victorie."^  The  spoil  and 
prey  of  the  French  ships  "was  verie  rich,  so 
that  the  Englishmen,  being  laden  with 
riches  and  honour,  upon  their  safe  returne 
home,  were  received  with  great  joy  and 
gladnesse."^ 

Such  was  the  prowess  of  the  men  of  the 
Cinque  Ports,  their  method  of  fighting,  and 


^  £og.  de  Wend.  iv.  28.  This  chronicler,  in  his  account 
of  ihe  action,  mentions  that  the  English,  having  the  wind 
in  their  backs,  threw  quick  lime  into  the  air,  which  was 
blown  into  the  eyes  of  the  French,  and  blinded  them. 

«  Holin.  Chron.  iii  347. 
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the  predatory  character  of  international  war- 
fare in  the  middle  ages. 

From  the  time  of  the  conquest  the  Kings 
of  England  delegated  the  charge  of  guarding 
^rdHiirh  ^^^  coasts,  and  commanding  the  fleets  to 
Admiral.  oflSccrs,  who,  in  the  reign  of  Henry  I.  were 
called  Butescarles,  a  title  afterwards  changed 
to  that  of  guardians  of  the  ships,  or  guardians 
of  the  maritime  shore.^  In  the  reign  of 
Edward  I.,  instead  of  guardians  or  wardens 
they  were  termed  admirals.^  That  monarch 
divided  his  shipping  into  three  fleets,  and  in 
solemn  manner  created  admirals  of  the  navy 
towards  the  northern,  the  western,  and  the 
southern  parts.^  The  oflSce  of  Lord  High 
Admiral  was  of  later  date,  for  the  first  com- 
mission to  a  single  great  ofiicer  was  not 
issued  until  the  time  of  Henry  IV.,  when 
Thomas  Beaufort,  Duke  of  Exeter,  was  ap- 
pointed to  be  admiral,  not  only  of  the  fleets 
and  navies,  but  of  England  and  Ireland.* 

The  fleets  of  our  neighbours,  and  great 
rivals,  the  French,  were  governed  under 
similar  institutions.  In  early  times  naval 
jurisdiction  was  not  limited  to  one  function- 


1  Selden,  Mar.  Clau.  lib.  ii.  cap.  14. 

^  Admiral :  a  word  first  used  by  the  Crusaders,  who 
took  it  from  the  Saracens,  who  termed  their  Grenerals 
Emirs,  or  Amiras.  Valin,  Comm.  sur  TOrd.  1681,  tit. 
AmvrcLL 

>  Seld.  Mar.  Clau.  lib.  ii.  cap.  16,  807. 

*  Seld.  Mar.  Clau.  lib.  ii.  cap.  16,  307. 
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ary,  the  Admiral  of  France,  but  officers  with 
corresponding  powers  were  appointed  to  the 
great  maritime  provinces.  There  were  ad- 
mirals of  Aquitaine,  Bretaigne,  and  Nor- 
mandie,  each  with  unlimited  authority  over 
naval  officers  within  their  respective  depart- 
ments.^ About  1300  the  office  was  concen- 
trated, and  Amaurius,  Viscount  of  Narbonne, 
was  the  first  who  bore  the  sole  dignity  of 
High  Admiral  of  France.^ 

The  functions  of  this  great  officer  corre-  Functions  of 
sponded,  and  were  alike  extensive  on  either  Admiral, 
side  of  the  Channel. 

The  Lord  High  Admiral  of  England  not 
only  organized  and  governed  the  fleets  raised 
for  the  service  of  the  Crown,  but  held 
exclusive  jurisdiction  over  all  civil  causes 
and  criminal  offences  arising  among  seamen, 
whether  belonging  to  the  royal  or  merchant 
navy.^  It  is  somewhat  singular  that  this 
supreme  office  created  in  both  countries 
about  the  same  historic  period,  should  have 
been  upheld  in  all  its  integrity,  though  with 
many  differences  and  changes  of  subordinate 
administration,  both  in  England  and  France, 
until  the  seventeenth  century;  when  the 
office  of  High  Admiral  was  suppressed  in 


*  Ibid  lib.  ii.  cap.  18  ;  Beauss.  Cod.  Mar.  MwrcL  4. 

«  Seld.  Mar.  Clau.  lib.  i.  cap.  18,  324. 

8  Sir  W.  Mons.  Nav.  Tract.     Church,  vol.  iii.  317. 
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France  ^  and  put  into  commission  in  Eng- 
land .^  New  regulations  for  the  maintenance 
of  discipline  in  the  navy  were  introduced 
in  England  by  the  statute  of  13  Charles  II., 
and  in  France  by  the  ordonnances  of  Louis 
XIV. 

Prescription  has  preserved  many  of  the 
usages  for  the  punishment  of  crime  in  the 
navy,  handed  down  from  the  earliest  times, 
and  enforced  by  a  succession  of  admirals ; 
some  of  these  have  been  perpetuated  by 
statute  law,  some,  under  the  name  of  customs 
of  the  navy,  are  still  applicable  to  minor 
offences, 
ordwmauces  ^^^  ^^^^  auciout  code  of  regulations  is 
a!d^  ujio!'  *^^^*'  ^^  Richard  I.,  when  he  marshalled  his 
great  fleet  for  the  Holy  Land.  In  a  council 
of  nobles  he  chose  and  appointed  certain 
great  officers  to  be  justiciaries  over  the 
combined  navy  of  England,  Normandy, 
Brittany,  and  Poictou,  and  delivered  his 
charter  to  them  as  follows:  ^ — "Know  all  men 
that  we,  with  the  aid  of  upright  counsellors 
have  laid  down  these  ordinances;  whoever 
shall  commit  murder  aboard  ship  shall  be 
tied  to  the  corpse  and  thrown  into  the  sea  ; 
if  a  murder  be  committed  on  land,  the 
murderer  shall  be  tied  to  the  corpse   and 

1  Val.  Comm.  p.  124. 

2  EncycL  Brit.  tit.  Navy. 
8  Bog.  de  Wend.  vi.  24. 
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buried  alive;  if  any  man  be  convicted  of 
drawing  a  knife  for  the  purpose  of  stabbing 
another,  or  shall  have  stabbed  another  so  that 
blood  shall  flow,  he  shall  lose  a  hand  ;  if  a 
man  strike  another  with  his  hand,  he  shall 
be  ducked  three  times  in  the  sea;  if  any  man 
defame,  vilify,  or  swear  at  his  fellow,  he  shall 
pay  him  as  many  ounces  of  silver  as  times 
that  he  has  reviled  him.  If  a  robber  be  con- 
victed of  theft,  boiling  pitch  shall  be  poured 
over  his  head,  and  a  shower  of  feathers 
shaken  over  to  mark  him,  and  he  shall  be 
cast  ashore  on  the  first  land  at  which  the 
fleet  shall  touch.  And  all  the  crews  were 
sworn  to  observe  these  constitutions,  and  to 
obey  the  commands  of  the  justiciaries." 

Similar  punishments  for  similar  offences 
subsisted  in  the  navy  for  many  centuries 
afterwards,  reordained  on  the  fitting  out  of 
each  successive  expedition. 

A  permanent  Court  of  Justice  (the  origin  Origin  of 

-,_  ,-^         .i%Ai«ix  111  the  Court  of 

of  the  present  Court  of  Admiralty)  was  held  Admiralty. 
under  the  authority  of  each  High  Admiral, 
for  the  trial  of  sea  causes,  both  for  life  and 
goods,^  and  its  jurisdiction  in  some  cases 
defined  by  statute.^  But  as  there  was  no 
standing  navy  during  the  thirteenth,  four- 
teenth, fifteenth,  and   part  of  the  sixteenth 


1  MonB.  Nav.  Tracts,  285. 

'  Tomlin.  Law  Diet.  tit.  Admiral, 
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centuries,  so  was  there  no  fixed  code 
of  naval  law.  Fleets  were  raised  on  emer- 
gencies for  the  public  service,  the  greater 
part  of  the  ships  furnished  by  private 
enterprise,  the  remainder  bought  up  for 
the  occasion,  and  fitted  out  by  the  Crown.^ 
When  the  expedition  was  ready,  the  Lord 
High  Admiral,  or  the  actual  commander-in- 
chief,  by  authority  delegated  from  him,  issued 
specific  instructions  to  the  admirals  and 
captains,  for  the  punishment  of  offences  and 
Ordinary     general  maintenance  of  discipline,  limited 

regulations     .        .i  .•      i  •  t       xr  • 

of  naval      to  the  particular  service.     In  this  manner 

discipline.  ,       ,  ,    .,  ^ 

precedents  grew  up,  and  the  same  forms  as 
applicable  to  similar  circumstances  were 
ordinarily  reproduced.  The  summary  powers 
granted  to  the  commanding  officers  were 
very  great ;  sprung  from  absolute  authority, 
they  were  distinguished  by  its  usual  charac- 
teristic, extreme  severity. 

In  the  latter  part  of  the  fifteenth  and 
beginning  of  the  sixteenth  centuries  is  to  be 
traced  that  great  advance  in  mind  and 
material  power,  which  has  formed  the 
groundwork  of  modem  society  in  Europe. 
Industry  and  commerce,  working  together 
and  spreading  on  all  sides,  became  nowhere 
more  firmly  rooted  than  in  the  maritime 
states. 

Archseologia,  xi  157. 
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The  enteiprising  spirit  of  the  Venetians  Growth  of 

,  comniorco 

and    Genoese    in    the   Mediterranean,   the  ^  fiftecuth 

and  six- 
perseverance  and  hardihood  of  the  English,  ^^^^ 

Flemings,  and  Hollanders  on  the  sea-board 
of  the  German  ocean,  the  venturous  ex- 
ploits of  the  Spanish  in  the  West,  and  the 
Portuguese  in  the  East  Indies,  pointed  the 
way  to  honour  and  wealth.  The  merchant, 
and  the  seaman  were  alike  ready  to  take  a 
share  in  every  attractive  venture. 

The  growth  of  trade  called  for  an  increase 
in  the  size  as  well  as  number  of  ships.  The 
dangers  of  the  more  distant  voyages,  the 
perils  of  war,  and  the  numerous  pirates,  in- 
duced a  corresponding  armament.^  Artillery  lutroduc- 
was  very  generally  adopted,  and  every  ship  artillery. 
beyond  the  burden  of  a  coaster,  cairied  guns. 
The  merchantman  in  those  days  was  at  once 
a  trader  and  a  privateer. 

A  description  of  the  commercial  navy  to 
the  close  of  the  fifteenth  century  is  a  descrip- 
tion of  the  navy  of  the  state :  for  the  latter 
was  only  called  together  for  particular  service 
on  the  breaking  out  of  war,  and  consisted,  as 
must  be  remembered,  partly  of  ships  fur- 
nished by  the  sea-ports,  partly  of  ships 
bought  or  hired  by  the  Crown.  To  embark  charao- 
a  body  of  troops  and  cover  their  landing  on  navai  cn- 

,  .  gagements 

the  enemy  s  shore  was  the  usual  object  of  a  in  fifteenth 

•^  •^  century 

1  Mons.  292. 
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naval  expedition,  so  that  an  English  fleet 
must  be  considered  rather  as  a  collection  of 
armed  transports  than  an  array  of  line-of- 
battle  ships.  With  similar  armament,  and 
ready  alike  for  roving  incursions  on  their 
neighbours'  coast,  the  fleets  of  England  and 
France  often  met  in  the  narrow  seas.  Tlie 
still  and  seamanship  of  the  captains  were 
displayed  in  the  manner  of  (doming  to  close 
quarters  with  the  enemy ;  to  grapple  and  to 
"board,  was  the  aim  of  each ;  the  battle  was 
decided  by  the  archers  and  men-at-arms  ;^ 
and  could  scarcely  be  called  a  naval  engage- 
ment according  to  the  present  system  of 
tactics. 

Henry  VII.,  guided  by  his  ruling  passion, 
avarice,  promoted  manufactures  and  com- 
merce with  unremitting  zeal;  magnificent  in 
his  designs,  he  was  very  limited  in  his 
rewards,  "so  that  his  liberalty  was  rather 
upon  his  own  state,  and  memory,"  than  on 
Kucouragc-  the  dcscrts  of  others.^  Personally  engaged 
Hhippingby  in  trade,  he  calculated  his  returns  with  all 

ileury  vll, 

the  greed  of  an  adventurer.  Sharpened  in 
appetite  by  the  taste  of  gain,  he  well  knew 
how,  and  where  to  augment  his  revenue: 
with  one  hand  he  encouraged  the  merchant 
in  every  promising  scheme,  with  the  other 

^  Archseologia,  xi.  169. 

*  Lord  Bacon's  "  Life  of  Henry  VII."  636. 
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he  wrung  the  wealth  from  his  coffers  by  the 
most  arbitrary  acts  of  oppression.^ 

Prompted  by  that  strange  mixture  of 
sagacity,  prudence,  and  penuriousness  which 
marked  his  character,  he  seems  to  have 
devised  the  project  of  a  standing  navy,  as 
well  to  avoid  the  inconvenience  and  expense 
of  raising  and  hiring  ships  on  sudden  con- 
junctures, as  to  provide  a  permanent  protec- 
tion  for  the  extending  commerce  of  the 
country.^ 

The  King,  as  vigorous  in  execution  as  in 
conception,  forwarded  this  measure  on  a 
princely  scale,  by  ordering  the  construction 
of  the  "  Great  Harry  "  at  a  cost  of  £14,000,8  ^''^f^ 
a  wonderful  work  for  the  shipwrights  of  that  '^^^^ 
day.*  For  this  vessel  had  three  masts,  and 
two  decks,  and  was  of  dimensions  formerly 
unknown  in  the  service.^  She  was,  properly 
speaking,  the  first  man-of-war  in  the  EngUsh 
navy.^  Other  ships  were  quickly  fitted  out, 
and  when  these  were  not  employed  or  likely 
to  be  employed  by  the  State,  the  King,  to 
obtain  some  return  for  his  expenditure, 
turned  the  tables  on  the  traders,  and  instead 


^  Stowe's  Chronicles,  485. 
'  Campb.  Adm.  i  251. 

'  Stowe's  Chron.    484 — ^the   same    amount  that   the 
king  expended  in  bmlding  the  chapel  at  Westminster. 
^  James's  Nav.  Hist,  i  2. 
'  Hnme,  iiL  427. 
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of  hiring  himself,  let  his  vessels  on  hire  to 
the  merchants.^ 

Henry  VIII.,  often  at  war  with  the  Con- 
tinental powers,  and  at  the  same  time 
desirous  of  extending  the  national  commerce, 
then  much  increased  by  the  discovery  of  the 
East  and  West  Indies,  was  bent  on  obtaining 
Royal  dock-  a  permanent  strength  at  sea.      To  carry  this 

yards  estab-        ■••       ,  °  •' 

itehedby     plan  into  effect,  he  established  those  cradles 

Henry  Vlll.  ^  ^   ^        ' 

of  the  British  navy,  the  royal  dockyards  of 
Woolwich,  Deptford,  and  Chatham;  and 
founded  that  noble  marine  guild  the  fra- 
ternity of  the  Trinity.  With  a  right  ap- 
preciation of  the  change  of  weapons  and 
manner  of  fighting,  he  employed  Italian 
shipwrights  to  introduce  the  latest  improve- 
ments, and  encouraged  his  own  people  to 
build  strong  ships  of  war  to  carry  great 
ordnance.^  Many  vessels  were  built  of 
dlJ^Dieu '^^  increased  burden  ;  and  conspicuous  among 
A.i\  1512.  them  was  the  "  Henri  Grace  de  Dieu  *'  of 
1000  tons,  with  a  crew  of  349  soldiers,  301 
mariners,  and  50  gunners ;  she  was  the  first 
man-of-war  that  was  furnished  with  port- 
holes for  cannon.^ 

With  the  rapid  strides  made  during  the 
sixteenth  century  in  the  art  of  ship-building 
and   science   of   navigation,   there    was    no 

1  Campb.  i.  253. 

*  Archaeologia,  xi.  158. 

3  Id.  vi.  207-8. 
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corresponding   change  in    the  government 

of   the  fleet,  and   administration   of  naval 

aflfairs.     These  were  still  under  the  direction 

of  the  Lord  High  Admiral :  and  remarkable  Advcntu- 

as  was  the  efficiency  of  the    royal  officers,  of  the 

Biiccancci'A 

they  were  far  surpassed  by  the  boldness  and  i"  Q"®®" , 
enterprise  of  private  adventurers.  War  with  «>ign. 
Spain  was  the  signal  that  drew  together  all 
the  gallant  and  ambitious  spirits  of  the  time. 
Descents  on  the  coast  of  Spain,  expeditions 
to  intercept  and  capture  the  Spanish  galleons, 
attacks  on  the  South  American  settlements, 
were  among  the  projects  designed  and  carried 
out  by  associations  of  individuals.^  The 
commanders,  many  of  them  men  of  birth 
and  wealth,  staked  their  fortunes  on  the 
venture;  and  they  were  supported  by  sub- 
scriptions from  the  great  merchants  in  Lon- 
don. Drake,  Hawkins,  Frobisher,  and 
Baleigh,  made  the  name  of  the  English 
sailor  a  word  of  fear  throughout  the  Spanish 
Main.  Queen  Elizabeth  knighted  Captain 
Drake  on  board  his  own  ship  on  his  return 
from  his  famous  voyage  round  the  world,  and 
thereby  stamped  her  approval  of  the  re- 
prisals made  on  the  American  coasts,  and  the 
phinder  of  Spanish  commerce,  at  a  time 
when  the  two  countries  were  nominally  at 
peace.^      Though    the    English     inveighed 

^  Hakluyt  ii  ;  Monson's  Nay.  Tracts,  passim, 
«  Hume,  T.  238. 
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against  the  faithlessness  of  the  Spaniards, 
yet  it  may  well  be  doubted  whether  maritime 
glory  was  not  dearly  purchased  by  the  breach 
of  treaties  and  lawlessness  of  the  buccaneers. 
All  these  great  captains^  joined  the  royal 
forces,  and  distinguished  themselves  under 
the  command  of  the  Lord  High  Admiral,  Lord 
Howard  of  Effingham,  in  the  memorable 
running  fight  with  the  Invincible  Armada, 
on  its  passage  up  the  English  Channel. 
Though  the  moet  energetic  efforts  had  been 
made  in  the  royal  dockyards  to  meet  the 
Tiio  Spanish  threatened  descentof  the  Armada,  the  Queen's 
A.D.  1588.  men-of-war  were  far  inferior  m  number  to 
those  equipped  by  private  adventurers  and 
the  vessels  hired  of  the  merchants.  This  dis- 
proportion is  most  prominent  throughout 
the  naval  annals  of  her  reign. 

A  great  expedition  was  planned  in  1596, 
for  the  capture  of  the  city  and  destruction  of 
the  Spanish  fleet  in  the  port  of  Cadiz.  An 
imposing  force,  military  as  well  as  naval,  was 
assembled  at  Plymouth,  under  the  combined 
command  of  the  Earl  of  Essex  and  the  Lord 
High  Admiral ;  of  no  less  than  126  men-of- 
war,  only  seventeen  were  Queen's  ships.^ 
The  description  of  the  chronicler  gives  an 
exact  picture  of  the  character  and  compoei- 


^  MonBon'fl  Nar.  TracU. 
«  Hakluyt,  a  19. 
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tion  of  the  force,  and  some  curious  details  of 
the  discipline  prescribed  and  enforced  by  the 
commanders. 

"  After    that    the    two   most    noble   and  Martial  Liw 

in  the  Ciuh/. 

renowned  Lords  General,  the  Lord  Robert  ?«?*' ^^> 

low. 

Earle  of  Essex,  and  the  Lord  Charles 
Howard,  Lord  High  Admirall  of  England, 
were  come  into  Plymouth,  being  there  ac- 
companied with  divers  other  noble  Peeres  ; 
it  pleased  them  there  to  make  their  abode 
for  the  time  of  that  moneth,  as  well  for  the 
new  furnishing  and  revictualling  of  her 
Majesties  Royall  Navie,  as  also  for  the  ex- 
pecting of  some  other  ships,  which  were  to 
come  from  divers  places  of  the  realme  and 
were  as  yet  wanting.  All  the  time  of  this 
their  abode  there,  there  was  a  most  zealous 
and  diligent  care  had  for  the  holy  service  of 
God,  dayly  and  reverently  to  be  frequented, 
and  also  for  other  good  and  civill  orders  of 
mtlitarie  discipUne  to  be  observed  to  the  ex- 
ceeding  great  comfort  and  rejoicing  of  all 
the  hearts  of  the  godly  and  well  disposed. 

"  And  for  that  it  might  the  better  appeare 
that  there  was  small  hope  of  pardon  to  be 
expected  of  the  oflFenders  if  they  did  at  any 
time  neglect  their  duties,  about  due  observa- 
tion of  matters  of  importance  :  their  orders, 
lawes,  and  decrees  being  once  published : 
about    the   eighth    or  ninth   of    the  same 
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moneth,  there  were  two  offenders  executed  a 
little  without  the  towne,  in  a  very  fayre 
pleasant  greene  called  the  Ho :  the  one  for 
beginning  a  mutiny  in  his  company,  the 
other  for  running  away  from  his  colours. 

"  And  about  the  same  time  in  the  Dutch 
regiment,  another  for  murtherlng  of  one  of 
his  companions  about  a  quarrell  betweene 
themselves,  rising  as  it  was  supposed  upon 
their  drinke,  was,  by  order  of  martiall  lawe 
presently  tyed  to  the  partie  so  murthered, 
and  forthwith  both  of  them  so  cast  into  the 
sea. 

"  Moreover,  about  the  28th  of  the  same 
moneth  a  certaine  lieutenant  (whose  name  I 
will  forbeare)  was,  by  sound  of  drummer, 
publikely  in  all  the  streetes  disgraced,  or 
rather  after  a  sort  degraded  and  cashiered 
for  bearing  any  further  office  at  that  time,  for 
the  taking  of  money  by  way  of  corruption 
of  certaine  prest  soldiers  in  the  countrey  and 
for  placing  of  others  in  their  roomes,  more 
unfit  for  service,  and  of  lesser  sufficiency  and 
abilitie.  This  severe  executing  of  justice  at 
the  very  first,  did  breed  such  a  deepe  terror 
in  the  hearts  of  the  whole  armie,  that  it 
seemed  to  cut  off  all  occasion  of  the  like  dis- 
order for  ever  afterwards  to  be  attempted/' 

The  reign  of  Elizabeth  is  a  turning  point 
in  the  history  of    the  English  Navy;   the 
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Queen  at  the  time  of  her  death  was  mistress 

of   forty-two   ships  of   war,  a  considerable  fo«»  <^  the 

*f  *^  '  royal  navy, 

number,  though  many  of  them  very  small ;  a.d.  1003. 
full  one  half  were  under  400  tons :  two  only 
of  1000,  and  six  of  800  tons  and  upwards ; 
they  carried  from  thirty-two  to  forty  guns 
each,  and  a  complement  of  400  to  500  men 
(of  which  about  one-fifth  were  classified  as 
soldiers) ;  the  whole  number  of  the  guns 
belonging  to  the  fleet  only  amounted  to  774.^ 

The  Spanish  ships  at  the  same  era  were  of  compam- 
much  greater  size,  far  larger  than  any  that  tho  sixiuiah 
had  ever  before  been  used  in  Europe.^      Sir 
Walter  Raleigh  describes  the  "  San-Philip," 
a  galleon,  that  either  sheered  ofif  or  foundered  a.d.  1591. 
after  a  most  spirited  action  at  the  Azores 
with  Sir  Richard  Grenvill  in  the  "  Revenge," 
as  "  a  huge  and  high  carged  ship,  being  of  a 
thousand  and  five  hundreth  tuns,  carrying 
three  tire  of  ordnance  on  a  side,  and  eleven 
pieces  in  every  tire;   she  shot  eight  forth 
right  out  of  her  chase,  besides  those  of  her 
stem  ports/'  ^ 

These  mighty  vessels  were  so  ill-framed 
and  unwieldy,  and  sailed  so  badly  as  to  be 
quite  unmanageable  in  stormy  weather;  thus 
the  English  Captains  usually  obtained  the 

1  Mons.  Nav.  Tracts,  188. 
'  Hume,  V.  361. 
»  Hakluyt,  ii.  665. 
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advantage  in  attack,  and  were  never  dis- 
mayed at  the  tremendous  appearance  of 
their  huge  antagonists ;  still  the  true  differ- 
ence in  fight  lay  not  in  the  shape  and  dimen- 
sions of  the  ships,  but  in  the  courage  and 
resolution  of  the  seamen.^ 

Peace  with  Spain  caused  a  lull  in  naval 
affaire,  but  English  commerce  at  the  same 
time  suffered  severely  from  the  ravages  of 
r/plm??!'''  *^®  Algerine  and  Barbary  pirates.^  Yet  the 
merchants  were  not  discouraged,  they  built 
stouter  ships  and  armed  them  heavily :  trade 
was  opened  in  many  new  quarters,  and  the 
merchant  fleet  so  increased,  that  early  in  the 
seventeenth  century  there  were  no  less  than 
100  sail,  furnished  with  ordnance,  belonging 
to  the  port  of  London  alone.^ 

Though  few  men-of-war  were  built,*  and 
no  stirring  action  is  to  be  found  in  the  annals 
of  King  James's  reign,  yet  it  is  very  remark- 
able for  the  important  change  which  was 
then  effected  in  the  political  constitution  of 
the  navy.     To  cover  the  incapacity  of  his 

^  "I  had  rather  a  reasonable  ship  of  the  King  of 
Spain's,  manned  with  Englishmen,  thJeui  a  very  good  ship 
of  her  Majesty's  manned  with  Spanniards." — Mons.  Nav. 
Tracts,  312. 

2  Mons.  Nav.  Tracts,  292 ;  Dixon's  "  Life  of  Blake,'* 
12. 

*  Monson,  292. 

*  There  was  one  great  exception,  "The  Prince,"  of 
1400  tons  and  64  guns,  built  at  Woolwich  in  1610  by 
Mr.  Pett,  M.A.,  of  Emmanuel  College,  Cambridge  : 
Campb.  i.  484. 
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favourite  Buckingham,  whom  he  advanced  to  The  mw- 

.  .         quia  of 

the  dignity  of  Lord  High  Admiral,  the  King  °^^- 
nominated  a  council  of  men  of  rank,  of  gi-eat  ^ppo*?}®** 

'      ^  °  Lord  High 

naval  experience,  without  whose  advice  no  ^*^™J^, 

■t  '  assisted  by 

affairs  of  importance  were  to  be  undertaken.^  ^  ^^i"' 
This  is  the  origin  of  the  Board  of  Admiralty. 

The  four  principal  officers  of  the  navy,  and 
of  late  times  the  Commissioners  that  ex- 
ecuted their  places,  are,  says  Sir  W.  Monson,^ 
"  the  conduit  pipes  to  whom  the  Lord  High 
Admiral  properly  directs  all  his  commands 
for  his  Majesty's  service,  and  from  whom  it 
descends  to  all  other  inferior  officers  and 
ministers  under  them  whatsoever." 

The  revolution  in  naval  tactics,  occasioned 
by  the  employment  of  artillery,  had  been 
more  gradual  than  might  have  been  antici- 
pated from  the  introduction  of  so  novel  and 
destructive  an  element  as  gunpowder.  The 
English  were  loth  to  throw  aside  their 
national  weapon,  the  bow :  and  during  the 
period  of  transition,  men-of-war  (like  the 
Chinamen  of  the  present  day)  were  often 
equipped  with  a  very  miscellaneous  arma- 
ment. At  the  beginning  of  the  17th  century 
the  modem  system  of  warfare  had  become 
general,  and  the  supplies  required  for  the 
new   order  of    things    are    most   minutely 

^  Campb.  i.  401 ;  Rushworth,  i  379. 
«  Mons.  Nav.  Tracts,  285. 
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^^^^  described  in  the  Admiralty  instructions.* 
^*i^i!?nce  The  directions  touching  the  munition  of 
^mei^?*'' ships  state  that  "  Experience  teacheth  how 
sea-fights  in  these  days  come  seldom  to 
boarding,  or  to  great  execution  of  bows, 
arrows,  small  shot,  and  the  sword,  but  are 
chiefly  performed  by  the  great  artillery, 
breaking  down  masts,  yards,  tearing,  raking, 
and  bilging  the  ships,  wherein  the  great 
advantage  of  his  Majesty's  navy  must  care- 
fully be  maintained  by  appointing  such  a 
proportion  of  ordnance  to  each  ship,  as  the 
vessel  will  bear/' 

Great  attention  was  paid  to  naval  affairs  in 

the  early  part  of  the  reign  of  Charles  I.,  and 

many  ships  built  and  added  to  the  Royal 

Navy ;  the  two  fleets  that  were  fitted  out  in 

la^.tT  1635,  in  support  of  the  king's  claim  to  the 

1635.  sovereignty  of  the  narrow  seas,  consisted  of 

forty  sail,  under  the  Earl  of  Lindsay,  and  120 

under  the  Earl  of  Essex.^ 

The"Sove-       In  1637,  was  launched  the  "Sovereign  of 

reign  of  the      ,f>,  .,  t  *        /  tt  ii 

fcjeas"  built,  the  Scas,    a  ship  (says  Heywood,  who  was 
himself  employed  under  the  designer  Pett,) 

^  Instructions  given  by  George,  Marquis  of  Bucking- 
ham, Lord  High  Admiral,  for  the  direction  and  govern- 
ment  of  her  Majesty's  Navy  :  Admir.  Bee.  NavaL  CoU. 
vol.  i.  326.  These  instructions  are  of  the  fullest  descrip- 
tion, comprising  every  detail  of  administration,  the  duties 
of  the  surveyor,  treasurer,  comptroller,  clerk  of  the 
cheque,  principal  masters,  and  directions  with  respect  to 
men,  materials,  victualling,  &c. 

a  Campb.  i.  648. 
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"  built  at  Woolwich,  in  Kent,  to  the  great 
glory  of  the  English  nation,  and  not  paralleled 
in  the  whole  Christian  world ;  she  was  of 
1637  tons,  with  a  length  of  keel  of  128  feet, 
main  breadth  forty-eight  feet,  length  from 
stem  to  stern  232  feet ;  bore  five  lanthorns, 
the  biggest  of  which  would  hold  ten  persons 
upright :  had  three  flush  decks,  a  forecastle 
half-deck,  quarter-deck,  and  round-house. 
Her  lower  tier  had  thirty  ports,  middle  tier 
thirty  ports,  third  tier  twenty-six  ports, 
forecastle  twelve  ports,  half-deck  fourteen 
ports;  thirteen  or  fourteen  ports  more 
within  board,  besides  ten  pieces  of  chase 
ordnance  forwards,  and  ten  right  aft,  and 
many  loop-holes  in  the  cabbins  for  musquet- 
shot."  1 

A  few  years  after  Buckingham's  death  the  2f  vf  Ad  • 
oflSce  of  His:h  Admiral  was  first  put  in  com-  ^^  p^J  ii»t.. 

*^  *  ^         commission, 

mission.     All  the  great  officers  of  state  being  a-»-  i<^2- 
named  as  commissioners.^ 

With  this  great  change  in  the  organization 
of  a  Board  of  Admiralty,  there  was  no  cor- 
responding altei'ation  in  the  administration 
at  sea ;  the  admiral  in  command,  as  before, 
made  regulations  for  the  punishment  of  crime, 
and  enforcement  of  discipline  aboard  his 
fleet.     The  jurisdiction  in  this  respect   re- 

^  Campb.  i.  559. 

'  EncycL  Brit.  tit.  Admiral 
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served  by  the  admiral  to  himself,  and  the 
summary  powers  delegated  to   the  officers 
commanding  under  him,  are  well  defined  in 
the  instructions  issued  by  Admiral  the  Earl 
of  Lindsay  to  the  admirals  and  captains  of 
his  fleet : — 
Lindsa^  's         "  ^^^'  ^^  ^^^^  ^^^  particular,  you  are  to 
to^tho°*^°^^  have   special   care  that   you   perform   your 
SSt"^     duty  faithfully  and  with  diligence;   and  if 
A.D.  1635.     g^j^y  seaman,   or   other   in    your  ship   shall 
raise    faction,    tumult,     or    conspiracy,     or 
commit   manslaughter,  or  murder,   or  shall 
quarrel,   or  fight,  or  draw  blood,  or  weapon 
to  that   end,    or   commit   theft,    or    other 
heinous  capital  offence,  you  shall  cause  pre- 
cise information  to  be  brought  to  me  thereof, 
that  I  may  inflict  condign  punishment  upon 
each  offender  according  to  the  condition  of 
his  crime. 

"  2ndly.  If  any  under  your  command  in 
that  ship  shall  be  a  common  swearer,  blas- 
phemer, railer,  drunkard,  pilferer,  or  sleep  at 
his  watch,  or  make  a  noise,  and  not  betake 
himself  to  his  place  of  rest  after  the  watch 
is  set,  or  shall  not  keep  his  cabin  cleanly,  or 
be  discontented  with  his  proportion  of 
victuals,  or  shall  spoil  or  waste  them,  or  any 
other  necessary  provisions  for  the  ship,  or 
shall  commit  any  insolency  or  disorder,  fitting 
hy  you  to  be  corrected,  you  are  to  punish 
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them  according  to  the  order  and  custom  of 
the  sea."  ^ 

These  summary  punishments  according  to 
the  custom  of  the  sea,  afford  a  curious  in- 
stance of  the  quaint  and  barbarous  usages  of 
the  period.     They  are  as  follows  : — 

"  A  captain  may  pimish  according  to  the 
offence  committed  (viz.),  putting  one  in  the 
billbows  during  pleasure ;  keep  them  fasting ; 
duck  them  at  the  yard-arm,  or  haul  them 
from  yard-arm  to  yard-arm  under  the  ship's 
keel ;  or  make  them  fast  to  the  capstan,  and 
whip  them  there ;  or  at  the  capstan  or  main- 
mast hang  weights  about  their  necks  till 
their  heart  and  back  be  ready  to  break,  or  to 
gagg  or  scrape  their  tongues  for  blasphemy 
or  swearing.  This  will  tame  the  most  rude 
and  savage  people  in  the  world.'*  ^ 

The  naval  force  of  the  nation  at  this  era  no 
longer  consisted  of  fleets  hastily  collected  at 
the  outbreak  of  war  :  a  Royal  Navy  had  be- 
come a  permanent  institution  of  the  kingdom; 
there  was  no  jealousy  on  the  part  of  the  Par- 
liament, no  outcry  on  the  part  of  the  people 
against  the  recognized  rights  of  the  Crown. 
Englishmen  of  that  day  looked  upon  their 
ships  as  "  walls  of  brass  '*  for  the  defence  of 
their  coimtry.^ 

1  Mons.  Nav.  Tracts,  296. 

2  Mons.  Nav.  Tracts,  2»3. 
>  Monson,  292. 
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wOTiey,  ^^^  Charles  I.  demanded  supplies  for  the 

A.D.  1037.     neeessaiy  maintenance   of    his  fleet  —  the 
Commons  were  ever  bountiful  when  the  in- 
terests of  the  navy  were  at  stake — or  even 
had  he  been  content  to  have  called  for  a  sub- 
sidy on  his  own  authority,  under  the  notion 
of  necessity,  and  upon  a  prospect  of  danger, 
men  could  have  submitted  to  it  ;^  but  when 
the  King  claimed  as  a  right  on  his  own  alle- 
gation of  public  danger  to  require  an  inland 
county  to  furnish  ships,  or  a  prescribed  sum 
of  money,  by  way  of  commutation,  for  the 
defence  of  the  kingdom  ;  and  when  obsequi- 
ous judges  declared  that  there  was  a  rule  of 
government  paramount  to  the  rule  of  law ; 
"this  extraordinary  demand  startled   even 
those  who  had  hitherto  sided  with  the  Court. 
Symptoms  of  opposition  were  shown  in  dif- 
ferent places,  and  actions  brought   against 
those  who  had  collected  the  money.     But 
the  greater  part  yielded  to  the  overbearing 
power  of  the  Crown.     Indolent  and  impro- 
vident men  satisfied  themselves  that  the  im- 
position was  not  vei7  heavy,  and  might  not 
be  repeated  :  men  of  moderate  opinions  were 
coutent  to  hope  that  their  contribution,  how- 
ever unduly  exacted,  would  be  faithfully  ap- 
plied to  public  ends."  ^     A  vain  expectation, 


1  Clar.i.69. 

«  HaUam,  Const.  Hist.  ii.  21,  23,  24. 
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<( 


as  ship-money  was  imposed,  by  the  admis- 
sion of  the  royalists  themselves,  with  the  ob- 
ject not  of  maintaining  a  navy,  but  of  fur- 
nishing the  King  with  supplies,  which  might 
be  increased  at  his  discretion  to  any  amount, 
and  expended  at  his  discretion  for  any  pur- 
pose/' ^ 

The  whole  nation  was  incensed  and 
alarmed  :  still  there  was  some  hope  of  relief 
from  the  law  ;  ^  but  the  famous  decision  in 
favour  of  the  prerogative,  which  has  made 
the  name  of  Hampden  so  illustrious,  put  an 
end  to  all  further  attempts  of  obtaining  re- 
dress by  course  of  law.^  The  irritation  of  the 
people  was  greatly  increased  by  this  miscar- 
riage of  justice ;  and  the  general  discontent, 
heightened  by  the  illegal  and  imperious 
measures  of  the  King  and  his  advisers,  soon 
afterwards  gave  rise  to  the  great  rebellion, 
the  downfall  of  the  monarchy,  and  the  esta- 
blishment of  the  Commonwealth. 

Though  the  question  of  ship-money  is 
naturally  connected  with  the  navy,  it  is 
rather  to  be  distinguished  as  a  great  consti- 
tutional example  of  the  determination  of  the 
people  to  resist  taxation  without  consent  of 
Parliament,  than  to  be  remarked  on  as  having 


^  MacatQay,  i.  91. 

»  Clar.  i.  69. 

«  Hallam.  Const.  Hist.  ii.  23. 
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any  direct  bearing  on    the  government  or 
management  of  the  navy ;  indirectly  its  in- 
fluence is  felt  even  at  the  present  day.    The 
Dependence  exclusive  control  of  the  navy  is  still  vested 
upon  Par-     in  the  Crown ;  but  as  there  is  no  hereditary 

liament.  tit  •  i  i     i 

revenue  applicable  to  its  support,  the  whole 
establishment  practically  depends  upon  the 
supplies  which  are  \oted  annually  by  the 
House  of  Commons,  and  specifically  appro- 
priated to  the  difierent  departments  of  the 
service. 
Navy  During  the  Commonwealth  a  Committee 

managed  by  ° 

afom-        of  Parliament  managed  the  affairs  of   the 

mittee  of  ° 

Parliament.  Admiralty,  and  kept  the  fleet  in  good  order 
and  well  paid> 

The  leaders  of  the  Long  Parliament,  always 
distinguished  for  their  administrative  ability^ 
framed  a  system  of  laws  for  the  government 

Ordinance    of  the  navv.     The  provisions  of  this  measure 

for  the  "^  ^ 

government  appear  to  havo  been  carefully  considered  and 

of  the  navy,     ^^  ^  •' 

A.D.  1(546.  discussed,  as  it  came  down  from  the  House 
of  Lords  in  February  1644,^  and  did  not  pass 
the  Commons  until  April,  1645.^  It  was 
entitled  *  "  An  ordinance  and  articles  con- 
cerning martial  law  for  the  government  of 
the  navy." 

By  this  enactment,  the  rules  of  discipline 

^  Encycl.  Brit.  tit.  Admiral,     Campb.  ii  66. 

*  Journals  of  House  of  Lords,  voL  vii  256. 
'  Joum.  Comm.  iv.  118. 

*  Lords'  Joum.  vii.  265.  I  have  been  unable  to  dis- 
cover a  copy  of  this  ordinance. 
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were  fixed,  offences  defined,  trial  by  councils 
of  war  enjoined,  and  punishments  directed 
according  to  the  nature  of  the  offence,  and 
the  known  orders  and  customs  of  the 
seas."^ 

Additional  powers  were  given  to  the  ad- 
mirals and  generals  of  the  fleet  by  ordinances 
passed  in  1648  and  1653.^ 

Under  the  authority  of  these  Acts,  the  tho  instruc- 
foUowing  instructions  for  the  trial  of  offen-  admimis 

,  .  and  geuerals 

ders  by  councils   of   war  were    issued    by  of  the  fleet 

*'  "^    for  councils 

Robert  Blake,  George  Monck,  John  Disbrow,  f.,^'^''»  ^'^' 
and  William  Penn,  admirals  and  generals  of 
the  fleet,  set  forth  by  authority  of  Parlia- 
ment of  the  Commonwealth  of  England,  and 
for  defence  of  the  same. 

"  Whereas  there  are  and  may  be  from  time 
to  time  sundry  exorbitances  and  miscarriages 
amongst  several  persons  in  the  fleet,  for  re- 
straining whereof  General  Councils  of  War 
cannot  be  so  firequently  called  as  were  requi- 
site ;  for  preventing  therefore  of  the  same, 
and  for  regulating  and  governing  the  fleet  in 
better  order  for  the  future,  according  to  the 
laws  of  war,  and  ordinances  of  the  sea, 
ordained  and  established  by  Parliament  of 
the   Commonwealth  of  England,  We  have 

^  Beferred  to  in  the  "  Instructions  of  the  Committee 
of  Lords  and  Commons  for  the  Admiralty  and  Cinque 
Ports  :"  Admir.  Rec.  Naval  Coll.  i.  A.D.  1647. 

*  Joiim.  Comm.  vi.  160,  vii  340. 

0  2 
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thought  expedient,  and  do  hereby  order  as 
followeth : 
^furte-^  *'  That  the  chief  flag  (or  commander),  of 

martial.  g^^jj  squadron,  with  the  assistance  of  the 
council  of  war  of  the  squadron  under  his 
command,  do  fully  determine,  sentence  and 
punish  all  oflfences  committed  against  any 
and  every  of  the  articles  of  the  laws  of  war 
and  ordinances  of  the  sea  by  any  person  be- 
longing to  any  of  the  ships  in  his  respective 
squadron,  provided  that  no  execution  or  sen- 
tence of  loss  of  life  or  limb  do  proceed  (if 
the  fact  shall  so  deserve),  until  that  we, 
the  generals,  be  made  acquainted  with  the 
crime  (the  criminal  being  still  secured),  as 
also  with  the  depositions  against  and  defences 
made  by  the  offender,  with  all  circumstances 
thereon  depending,  and  the  same  delivered 
to  the  judge-advocate  of  the  fleet  to  be  enre- 
gistered  and  kept  upon  record/' 

Then  follow  powers  authorizing  the  flag 

commander  of  a  division  to  call  to  council 

with  him  the  commanders  of  the  ships  of  his 

General       division  that  shall  be  present,  to  the  number 

court-mar-  ^  ' 

tiai  mav  bo  of  three  at  least,  and  to  determine,  sentence, 

nald.  when-  '  '  ' 

«hip8*^°    and  punish  all  offences  against  the  said  laws 
together,     g^^^j  Ordinances  of  the  sea ;  with  a  reservation 
of  sentences  involving  loss  of  life  or  limb,  or 
the  cashiering  of  a  captain,  for  the  ratifica- 
tion   of    the   generals;     and  sentences  of 
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cashiering  lieutenants  or  masters,  for  the 
ratification  of  the  chief  flag  commander  of  the 
squadron.  Similar  powers  are  given  to  the 
commander  of  a  detachment  with  not  less 
than  three  ships  of  war  under  his  command. 

"  It  is  further  ordered,  that  the  captain  of  ^^^"^ 
each  particular  ship  of  war  of  the  States,  or 
in  their  service,  calling  unto  his  assistance 
the  lieutenant  of  the  said  ship  (if  any  be 
thereupon  allowed),  with  the  master,  h's 
mates,  clerk  of  the  cheque,  gunner,  boat- 
swain, and  carpenter  thereof,  have  hereby 
power  to  examine,  bring  to  a  trial  and 
punishment  any  person  belonging  to  the 
ship,  whereof  he  is  commander,  for  any  and 
every  offence  committed  against  any  of  the 
said  laws  and  ordinances  of  the  sea.  And 
this  order  is  further  to  extend  to  the  punish- 
ing in  like  manner,  of  any  offence  committed 
on  shore  in  any  place  or  harbour  (into  which 
any  of  the  ships  that  are  or  shall  be  in  the 
service  of  the  State  shall  be  sent,  or  may 
have  occasion  to  put  in),  by  any  person  of  or 
belonging  to  any  such  ship  or  vessel,  as  also 
of  any  offence  committed  against  any  orders 
already  made,  or  hereafter  to  be  made  by  us, 
for  the  prevention  of  fire,  or  any  other  acci- 
dental mischances  by  miscarriage  of  light, 
taking  tobacco,  selling  strong  water  or  strong 
drink  within  board,  or  the  breach  of  future 
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orders  for  the  avoiding  of  mischiefs  and  in- 
conveniences in  the  fleet :  provided  that  no 
sentence  of  loss  of  life  or  limb  do  pass,  nor 
the  cashiering  of  any  oflBcer  having  a  com- 
mission or  warrant  for  his  place,  but  that  all 
such  ofiicers  be  remitted  unto  the  commander 
of  the  party  (if  remote  from  the  fleet),  or  to 
the  flag  commander  of  the  division. 

"  Reserving  the  case  of  loss  of  life  or  limb 
or  cashiering  of  captains  to  our  own  imme- 
diate knowledge/'  ^ 

This  is  the  first  notice  of  the  form  and 
constitution  of  a  naval  court-martial  to  be 
found  in  English  history.  Here  is  a  perfect 
system,  with  all  the  machinery  for  the  fair 
and  speedy  trial  of  offences,  based  on  the 
broadest  principles,  and  complete  in  all  its 
details.  The  constitution  of  the  court  is 
founded  on  the  great  fundamental  law  of 
English  liberty — the  trial  of  a  man  by  his 
peers.  Captains  and  commanders  of  ships 
are  to  be  tried  by  a  general  council  of  war, 
consisting  of  the  flag  commander,  and  the 
commanders  of  the  ships  of  his  division. 
Advantages  Subordinate  officers  and  men  are  to  be  tried 

of  a  Hhii) 

marti-ii       ^y  ^  ^'^^P  court-martial,  composed  of  the 

'  Admir.  Rec.  Naval  Coll.  vol.  i.  366.  The  collection  of 
MSS.  from  whence  this  is  extracted,  is  stated  to  have 
been  found  in  the  closet  of  Admiral  Penn,  and  presented 
by  his  son  to  the  King,  a.d.  1680.  See  the  **  Instnic- 
tions  *'  in  full,  Appendix. 


DISCIPLINE  OF  THE  NAVr.  31 

officers  and  warrant-officers  of  the  ship. 
These  provisions  ensure  an  assembly  of  up- 
right and- sensible  judges  of  every  rank  and 
degree ;  for  the  warrant-officers  represent  the 
best  class  of  seamen.  Such  a  tribimal  in- 
spires confid^ice  in  the  men,  whilst  it  is  well 
calculated  for  the  impartial  investigation  of 
facts,  and  the  protection  of  the  interests  of 
all  ranks  in  the  service. 

The  amplest  safeguards  are  provided 
against  unjust  or  oppressive  sentences  by 
the  regulation  which  requires  the  confirma- 
tion of  the  flag  commander,  where  the  com- 
mission is  to  be  forfeited,  and  that  of  the 
generals  of  the  fleet,  where  life  or  limb  is 
in  peril. 

More  than  two  centuries  have  elapsed,  the 
material  growth  of  the  navy  and  army  has 
been  unexampled,  the  laws  of  the  land  have 
been  amended  and  adapted  to  modern  wants, 
but  the  constitution  of  military  courts  re- 
mains straitened  in  an  age  of  progress.     True,  Reasons 

,         ,     why  tliG 

regimental  courts-martial  have  been  insti-  constitution 

^        ,  of  courte- 

tuted  in  the  army,  and  commissioned  officers  partial 

•^  should  be 

of  all  ranks  in  rotation  are  members  of  these  enlarged. 
courts ;  but  there  is  no  representative  of  the 
subordinate  class ;  a  non-commissioned  officer 
cannot  sit  on  a  court-martial.  In  the  navy 
the  rule  of  seniority  is  more  strictly  followed, 
and  the  limits  of  jurisdiction  more  confined. 
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LieuteoaQts  can  only  be  members  of  a  general 
court-martial  in  exceptional  cases,  and  a  sbip 
court-martial  is  an  unknown  institution. 
The  possibility  of  a  non-commissioned  or 
warrant-officer  becoming  a  member  of  a 
court-martial,  is  classed  by  many  good  officers 
among  the  misguiding  theories  of  ardent  re- 
formers.^ Yet,  in  the  fleet  of  the  Common- 
wealth, a  tribunal  composed  of  all  ranks  was 
in  good  working  Order,  and  never  was  the 
naval  renown  of  England  at  a  higher  pitch 
of  glory. 

This  system  too  had  grown  up  under  every 
possible  disadvantage  ;  for  the  fleet  was  dis- 
afiected  when  it  first  came  into  the  possession 
of  the  parliament;  there  was  the  greatest 
strain  on  the  administration,  with  civil  divi* 
sion  and  strife  at  home,  and  threatenings  of 
war  abroad.  But  the  honour  of  EIngland  was 
j^md  safe  in  the  keeping  of  Admiral  Blake.  A 
country  gentleman  from  the  county  of 
Somerset,  a  zealous  adherent  of.  the  parlia- 
ment, he  had  already  shown  himself  an  able 
soldier  at  the  sieges  of  Bristol  and  Taunton.^ 
Fifty  years  of  age  before  he  went  to  sea>  he 
soon  proved  to  be  not  only  a  brave  but  a 
skilful  captain ;  fearless  himself,  he  inspired 
his  men  with  a  like  courage,  and  led  lus 

^  See  Napier  on  Comis-MaitiaL 

*  Dixon's  "life  of  Blake,**  cxp.  1 ;  Camph.  n.  113. 
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ships  into  fire,  and  attacked  fortresses  on 
shore  with  a  daring  and  success  never  met 
with  in  a  sea  officer  before  his  time.^  He 
defeated  the  Dutch  and  the  Spaniards  in 
many  a  hard  fought  battle,  and  left  behind 
him  a  name,  which,  with  that  of  his  gallant 
adversary.  Van  Tromp,  will  ever  be  memor- 
able in  the  annals  of  naval  history. 

In  Crom well's  time  the  fleet  was  increased  state  of  tiic 

navy  iiuder 

to  150  sail,  of  which  more  than  one-third  J^^^ 
were  two-deckers;  but  it  soon  declined  under 
the  short  and  feeble  administration  of  his 
son.^ 
At  the  Restoration,  "  the  government  and  Thcgovom- 

'  o  meut  and 

command  of  all  forces  by  sea  and  land  were  administra- 

•^  tion  of  the 

declared  by  Act  of  Parliament  to  be,  and  S^^^^tjlJ,";^ 
ever  to  have  been,  the  undoubted  right  of  *-^-  ^'^• 
his  Majesty  and  his  royal  predecessors  Klings 
and  Queens  of  England."  ^    In  the  exercise  ij*®  i^"^*^ 
of  this  royal  prerogative,  the  King  appointed  g>pointcd 
the  Duke  of  York  to  the  office  of  Lord  High  Admiral. 
Admiral.      The  Commons  were   liberal  in 
their  grants  of  supplies;*  and  during  the 
early  years  of  Charles  II.,  by  the  advice  and 
assistance  of  Pepys,  the  ablest  man  at  the 
Admiralty,  great  progress  was  made  in  the 
equipment  and  increase  of  the  fleet ;  ^  what 

1  Clar.  iii  602. 

•  EncycL  Brit.  tit.  Navy, 
»  13  &  14  Car.  2,  c.  3. 

^  HalL  Const.  Hist.  ii.  482. 

*  EncydL  Brit.  tit.  Navy, 

c  3 
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it  became  at  the  close  of  the  same  reign — 
the  corruption  and  venality  of  the  officials, 
the  decay  of  the  shipping,  the  insolent  in- 
capacity of  the  aristocratic  captains —have 
all  been  most  forcibly  sketched  by  Macaulay.^ 
It  is  not  proposed  to  trace  the  material 
progress  of  the  fleet  any  further,  for  a  time 
has  been  reached  that  marks  an  era  in  the 
Articles  of    constitutional  history  of  the  navy.    The  naval 

war,  A.D.  .  •Ill' 

i''<^i-  question  was  consistently  dealt  with  by  the 

legislature,  and  a  framework  of  administra- 
tion put  together  substantially  in  the  same 
form  as  that  in  which  it  is  now  found ;  a  code 
of  laws  ^  was  enacted  for  the  enforcement  of 
discipline  among  the  crews  in  actual  service 
aboard  men-of-war  when  at  sea,  or  in  the 
main  stream  of  great  rivers ;  powers  were 
inserted  for  the  trial  of  offenders  by  courts- 

Navai  admi-  martial ;  supplies,  when  voted,  were  appro- 
priated  by  parliament  to  limited  purposes  ;  ^ 
commissioners  were  appointed  to  the  Admi- 
ralty, and  their  authority,  some  few  years 
later,  defined  and  confirmed  by  statute.*  It 
only  remains  to  note  the  origin  of  these 
enactments,  and  the  subsequent  changes, 
whether  of  administration  or  law ;    1st,  as 


1  Hist.  Eng.  i.  290—806. 

2  18  Car.  2,  c.  9. 
8  HaU.  ii  482. 

^  2  W.  &  M.  Sees.  2,  c.  2. 
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aflfecting  the  Board  of  Admiralty ;  2ndly,  as 
bearing  on  the  naval  code. 
In  1673  the  Duke  of  York  resigned  the  ^ip^^ 

*^  of  the  Duke 

office  of  Lord  Hiffh  Admiral  °^  y<S^., 

The   Admiralty  was   again  entrusted  to  Board  of 

..,  .  .  Admtralty 

commissioners,  with  more  extensive  powers  constituted, 
than  befora  We  are  told  by  Pepys,  "  that 
they  had  taken  upon  themselves  the  per- 
formance of  tiiat  branch  of  the  admiral's 
task,  which  his  Majesty  was  pleased  for  the 
ease  of  his  last  commissioners,  to  reserve  the 
trouble  of  to  himself,  viz.,  the  issuing  of  all 
sailing  instructions  to  his  fleet  and  ships : 
his  Ms^esty  having,  at  the  instance  of  these 
gentlemen,  put  that  part  also  into  their  hands, 
together  with  the  granting  of  all  oflicers  in 
the  navy,  in  the  same  manner  as  it  had  at 
any  time  been  exercised  by  the  Lords  Ad- 
miral of  England."  ^ 

The  Board  continued  until  after  the  Revo- 
lution in  the  exercise  of  the  same  powers : 
but  in  1690,  some  doubts  having  arisen 
whether  certain  authorities  appertaining  to 
the  office  of  Lord  High  Admiral  belonged  of 
right  to  the  commissioners  for  the  time  being, 
a  statute  was  passed,  vesting  all  such  rights 
in  the  commissioners  to  all  intents  and  pur- 

^  Letter  to  the  Duke  of  York :  Diary,  vol  iv.  213.       I 
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poses,  as  if  the  said  commissioners  were  Lord 
High  Admiral  of  England.^ 

In  1707  H.RH.  Prince  George  of  Denmark 
was  appointed  Lord  High  Admiral  of  Eng- 
land, with  a  council  to  assist  him.^ 

In  1708  the  office  of  Lord  High  Admiral 
was  again  put  into  commission ;  since  which 
period  it  continued  to  be  executed  by  Lords 
Commissioners  of  the  Admiralty  until  1827, 
when  H.E.H.  the  Duke  of  Clarence  was 
appointed  Lord  High  Admiral,  with  a  council 
of  four  members  to  assist  him,  and  the  powers 
and  duties  of  the  office  were  defined  and  con- 
firmed, without  any  material  alteration,  by 
Act  of  Parliament.^  In  1828  it  was  again 
put  into  commission,  and  so  it  still  remains. 

The  Board  usually  consists  of  six  members, 
the  First  Lord,  generally  a  civilian,  four  naval 
lords,  and  a  sixth,  a  civilian,  who  is  ordinarily 
a  member  of  the  House  of  Commons.  At 
different  periods  within  these  last  forty  years, 
there  have  been  a  greater  proportion  of 
civilians,  members  of  Pai'liament,  on  the 
Board.*  Formerly  the  seats  at  the  Board 
were  taken  according  to  the  order  in  which 
the  names  stood  in  the  patent;  but  Lord 
Grey,  when  in  office,  adopted  a  new  and  more 

1  2  W.  &  M.  c  2. 

*  Encycl.  Brit.  tit.  Navy, 
8  7  &  8  G.  4,  c.  65. 

*  Admir.  Rec. 
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reasonable  rule,  which  gave  the  First  JjOtiI 
power  to  settle  the  precedence,  and  thereby 
to  ensure  the  position  of  the  principal  or 
advising  naval  lord  next  himself,  whatever 
his  relative  rank  might  be.^ 

It  is  to  be  observed,  that  in  tracing  the 
authority  and  duties  of  the  Lord  High  Ad- 
miral, little  notice  has  been  taken  of  the 
Court  of  Admiralty,  though  its  powers  were 
derived  directly  from  the  Lord  High  Admiral, 
who  had  cognizance  over  all  sea  causes,  both 
for  life  and  goods ;  ^  practically,  the  civil  juris-  jurisdictioD 
diction  of  this  Court  has,  from  very  early  court  of 

,.  ,  n        1   J.  •«•  J         •       Admiralty. 

times,  been  confined  to  maritime  and  prize 
causes,^  whilst  criminal  oflfences  on  the  high 
seas  have,  by  a  succession  of  statutes,*  been 
tried  under  commissions,  usually  directed  to 
the  judge  of  the  Admiralty  Court  and  two 
judges  of  the  common  law  courts,  and  latterly 
delegated  altogether  to  the  ordinary  courts 
of  assize.^  But  the  Court  of  Admiralty  has 
never  exercised  any  control  over  the  govern- 
ment or  discipline  of  the  navy.  Thus  at  the 
time  when  the  Admiralty  was  permanently 
put  into  commission,  the  functions  of  the 


1  Barrow's  "  Life  of  AnSon,"  196. 

*  Monson,  283. 

»  Steph.  Bl.  in,  725 ;  Wynne's  "Life  of  Sir  L.  Jenkins," 
vol.  i.  76,  90. 

*  28  H.  8,  c.  15  ;  9  G.  4,  c.  31. 
»  7&8Vict.c.  2. 
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Court  on  the  one  hand  were  already  well 
ascertained,  and  the  discipline  of  the  navy 
on  the  other  provided  for  by  the  then  recently 
enacted  naval  code.  These  facts  will,  in  great 
measure,  account  for  the  remarkable  differ- 
ence between  the  patents  by  which  the  office 
of  Lord  High  Admiral,  and  that  of  the  Admi- 
ralty are  constituted :  for  that  of  the  High 
Admiral  ^  mentions  very  little  of  the  military 
part  of  his  office,  but  chiefly  details  his  judi- 
cial duties  as  a  magistrate;  whilst  on  the 
contrary,  the  patent  to  the  Lords  Commis- 
sioners of  the  Admiralty  *  is  very  particular 
in  directing  them  to  govern  the  affairs  of  the 
naT}%  and  is  almost  wholly  silent  as  to  their 
judicial  powers. 

Little  is  known  of  the  immediate  steps 
which  led  to  the  enactment  of  the  first  naval 
code  or  "articles  of  war/'  soon  after  the 
Eest oration  in  1661 ;  though  the  law  was 
drawn  up  by  a  great  admiral,  Montague, 
approved  by  the  Lord  Chancellor  Hyde,  and 
several  other  eminent  men  of  the  King's 
Council,  before  it  was  submitted  to  either 
house  of  parliament.^     The  Act  originated 


^  For  Patent  of  Lord  High  Admiral,  see  Sdden,  Mar. 
Clau.  c.  16  ;  Patent  of  Prince  George  of  Denmark,  Byng's 
MS.  Adm.  Rea 

^  For  Patent  of  Lords  Commissioners  of  the  Admiralty, 
see  2  East,  515  (n). 

3  ParL  Hist.  1749 ;  McArthur,  i.  867. 
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with  the  lords,  and  was  referred  to  a  com- 
mittee of  which  the  Duke  of  York  was  the 
head.^     It  is  not  very  difiScult  to  conjecture 
the  predominating  reasons  for  its  introduc- 
tion, if  we  consider  the  state  of  the  law  and 
condition  of  the  navy  at  that  period.     The 
regulations  of  each  admiral  bad  only  applied, 
as  we  have  seen,  to  the  discipline  of  the  fleet 
under  his  immediate  command ;  the  powers 
of  the  Court  of  Chivalry,  from  which  courts- 
martial  are  supposed  to  have  originated,  had 
long  since  beeu   circumscribed,   and  fallen 
almost  into  entire  disuse.^    The  Petition  of 
Bight  had  declared  commissions  for  the  trial 
of  soldiefs  and  Toariners  dispersed  into  divers 
counties  of  the  realm,  according  to  the  prac- 
tice of  martial  law  as  is  used  in  armies  in 
times  of  war,  to  be  whcJly  and  directly  con- 
trary to  the  laws  and  statutes  of  the  realm.^ 
The  feudal  system  was  already  abolished.* 
The  common  law  knew  nothing  of  courts- 
martial  and  made  no  distinction  in  time  of 
peace  between  soldiers  and  mariners  in  the  ser- 
vice of  the  Crown  and  any  other  subject.^  At 
the  same  time  the  establishment  of  the  navy, 
based  on  the  firmest  grounds,  had  become 

1  Lords'  Joum.  1661,  vol  ii  805. 
«  McArthur,  i.  19. 
>  3  Car.  1,  c.  1. 
<  13  Car.  2,  c.  24. 
^  1  BL  Comm.  412. 


40  EARLY   STATE  AND 

permanent,^  whilst  the  army,  the  ever  recur- 
ring source  of  contention  between  the  King 
and  the  parliament,  was  reduced  to  three 
regiments  subsisting  only  from  year  to  year 
at  the  pleasure  of  the  House  of  Commons.^ 
True,  the  navy  had  been  govenied  by  the 
Commonwealth  under  a  well  organized  system 
of  laws ;  but  the  statesmen  of  Charles  II. 
altogether  ignored  the  acts  of  the  interreg- 
num, and  blotted  them  out  of  the  statute- 
book;  yet  so  admirable  an  example  could 
not  have  been  lost  sight  of  by  such  able  ad- 
ministrators as  the  Duke  of  York  and  Admiral 
Montague.  Though  history  is  silent,  it  is  safe 
to  conclude  that  the  ordinances  of  the  Com- 
monwealth formed  the  groundwork  of  the 
great  naval  law  of  the  Eestoration.  An 
enduring  code  was  necessary  to  maintain 
authority  in  the  fleet,  for  the  parliamentarian 
acts  were  abrogated,  and  the  old  laws  of  the 
monarchy  were  utterly  inefficient  to  uphold 
discipline. 

Such  was  the  immediate  necessity  that 
originated  the  articles  of  war.  The  pre- 
amble of  the  Act  states  its  object  shortly, 
as  follows : — "  For  the  regulating  and  better 
government  of  his  Majestie's  navies,  ships  of 
war,  and  forces  by  sea,  wherein  under  the 

1  lb.  421. 

2  HaU.  ii  420. 
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good  providence  and  protection  of  God,  the 
wealth,  safety,  and  strength  of  this  kingdom 
is  so  much  concerned,  be  it  enacted,  that  all 
and  every  the  articles  and  orders  in  this  Act 
mentioned  shall  be  duly  and  respectively  put 
in  execution,  observed,  and  obeyed  in  manner 
hereafter  mentioned."  ^ 

The  principal  provisions  are — to  enjoin  the  Piiwciiwi 
regular  performance  of  public  worship  aboard  o{^^  "avui 
ship  (s.  1).  To  give  the  Lord  High  Admiral 
powers  to  grant  commissions  for  the  assem- 
i  blage  of  courts- martial,  and  the  judge-advo- 
cate authority  to  administer  oaths  (ss.  34, 35). 
To  limit  the  jurisdiction  :  as  to  place — to 
offences  done  upon  the  main  sea,  or  in  ships 
or  vessels  being  or  hovering  in  the  main 
stream  of  great  rivers,  only  beneath  the 
bridges  of  the  same  rivers,  nigh  to  the  sea, 
within  the  jurisdiction  of  the  Admiralty;  as 
to  persons — to  those  in  actual  service  and 
pay  in  his  Majesty's  fleet  or  ships  of  war 
(s.  36) ;  to  punish  offences — which  may  be 
classified  as  exclusively  naval,  and  miscel- 
laneous :  in  the  former  class  are  found  mis- 
conduct in  the  presence  of  the  enemy  (ss.  1 0, 
11,  12,  14,  15,  16);  communication  with  the 
enemy  (ss.  3,  4,  5,  18) ;  breaches  of  discipline 
(ss.  6,  7,  9,  13,  19,  20,  21,  22,  23,  24,  25,  27, 
33) ;    in    the    latter — offences   against    the 

1  13  Car.  2,  c.  9. 


42  EARLY  STATE  AND 

person  (ss.  28,  29,  32)  ;  against  the  property 
of  the  government  (ss.  8,  26) ;  against  that 
of  individuals  (s.  29) ;  against  morality  (s.  2). 
Such  was  the  first  legislative  code  for  the 
enforcement  of  discipline  and  punishment  of 
ofiFences  in  a  standing  navy,  and  the  first 
positive   enactment  of  military  law   to   be 
bL^twe^^''''  found  in  the  statute-book.     Martial  law,  or 
m^^^and  ^]^q  jg^^  ^f  ^g^^  depeqdont  on  the  absolute 
law.  power  and  pleasure  of  the  King,  had  often 

been  proclaimed  in  England  in  troublous 
times,  the  jurisdiction  of  the  ordinary  courts 
suspended,  and  the  judicial  power  over  all 
classes  of  the  people  delegated  to  the  mili- 
tary authorities ;  but  martial  law  was  contrary 
to  the  constitution,  and  of  no  authority  in 
time  of  peace ;  it  was,  says  Sir  Matthew  Hale, 
built  upon  no  settled  principles,  entirely  arbi- 
trary in  its  decisions ;  in  truth  and  reality 
no  law,  but  something  indulged,  rather  than 
allowed  as  a  law.^     Military  law,  on  the  other 

^  Blackburn,  J.,  thus  comments  upon  martial  law  in 
his  charge  to  the  grand  jury  in  It.  v.  Eyre,  Finlason,  75. 
**  Since  the  time  of  Charles  1st,  there  has  never  been  any 
case  in  which  it  has  become  necessary  to  consider  judicially 
wh%t  were  the  limits  of  the  powers  of  the  prerogative  in 
time  of  war.  Thus  much  I  think,  I  may  safely  say,  that 
in  time  of  peace  the  Crown  has  no  such  power.  Lord 
Hale  says,  *  the  Crown  by  its  prerogative  has  the  power 
of  punishing  rebels  during  the  rebellion,  but  not  after.' 
And  again  in  the  Pleas  of  the  Crown  he  puts  it  after 
citing  the  case  of  the  Earl  of  Lancaster,  *  from  this  record 
it  appears  that  in  time  of  peace  the  Crown  cannot  enforce 
martial  law;'  and  further  that  *  regularly  ^  when  the  King's 
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hand,  is  the  creation  of  the  legislature — its 
object,  to  institute  a  court  invested  with 
authority  to  try  those  who  belong  to  the 
army  or  navy,  as  the  ease  may  be,  for  the 
offences  designated,  and  within  the  precise 
limits  specified  by  Act  of  Parliament.^ 

The  first  amendment  of  the  naval  code  was 
occasioned  by  a  question  of  construction,  when 
charges  were  brought  against  Lord  Torring- 
ton  for  his  conduct  as  Commander  of  the 
Fleet  in  the  disastrous  and  disgraceful  battle 
off  Beachy  Head.  A  technical  diflSculty  had 
arisen  on  the  mode  of  bringing  him  to  trial. 
There  was  no  Lord  High  Admiral,  and  some  coiirt- 
jurists  had  doubted  whether  the  Commis- the  Eari  of 

/.     1         A   1      •      1  Torrington, 

sioners  of  the  Admiralty  were  competent  to  a.i».  ioik). 
order  a  court-martial.  The  earl  and  his 
friends  claimed  for  him  the  right  of  trial  by 
his  peers.  The  King  was  resolved  that  it 
should  be  by  a  court-martial.^  To  remove 
all  doubt,  a  bill  was  4>rought  into  the  Upper 


Courts  are  open,  it  is  a  time  of  peace  in  judgment  of 
laws.'  He  is  veiy  cautious,  you  will  observe,  and  puts  it 
there  in  this  Way,  and  that  is  certainly  the  opinion  I  have 
come  to  myself,  that  it  has  not  been  quite  settled  what  is 
the  Crown  prerogative  in  such  cases,  and  what  not.  But 
I  think  this  much  is  settled,  that  it  is  by  no  means  that 
tinbotuided,  wild,  and  tyrannical  prerogative  which  some 
peraons  have  been  lately  saying  that  it  is.  It  must,  if  it 
exist  at  all,  be  strictly  limited  to  necessity."' 

*  1  Bl.  Com.  412  J  TomL  Law  Diet.  Mart,  Law;  Grant 
V.  Sir  a  GmUd,  2  H.  Bl.  99. 

«  McArthur,  i.  110. 
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House ;  this  confirmed  in  the  fullest  mannei 
tlie  authority  of  the  Commissioners  of  the 
Admiralty,and,in  addition,  contained  a  clause 
that  all  members  of  courts-martial  should 
take  an  oath  that  they  would  duly  administei 
justice.     "  The  feeling  of  caste  was  strong 
among  the  Lords.     That  one  of  themselves 
should  be  tried  for  his  life  by  a  court  com- 
posed of  plebeians,  seemed  to  them  a  degra- 
dation of  their  whole  order.     If  their  nobh 
brother  had  ofiFended,  articles  of  impeachment 
ought  to  be  exhibited  against  him ;  West 
minster  Hall  ought  to  be  fitted  up  ;  his  peeri 
ought  to  meet  in  their  robes,  and  give  ii 
their  verdict  on  their  honour.     There  was  ai 
end  of  privilege  if  an  earl  was  to  be  doome( 
to  death  by  tarpaulins  seated  round  a  tabl 
in  the  cabin  of  a  ship.     These  feelings  ha< 
such  'influence,  that  the   Bill  ^   passed  th 
Upper  House  by  a  majority  of  only  two." 
In  the  Lower  House,  where  the  dignities  ani 
immunities  of  the  nobility  were  regarded  wit 
no  friendly  feeling,  there  was  little  diflFerenc 
of  opinion ;  and   the  bill   passed   at   onc< 
Torrington  was  tried  by  court-martial,  an^ 
pronounced  not  guilty.     "  He  took  his  sea 
in  the  HoiLse  of  Lords,  and  even  ventured  t 
present  himself  at  Court.     But  most  of  th 


1  2  W.  &  M.  Sess.  2,  c.  2. 
*  ^lacaulay,  iii.  716. 
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peers  looked  coldly  on  him ;  William  would 
not  see  him,  aod  ordered  him  to  be  dismissed 
from  the  service."  ^ 

Many  very  material  questions  aflfecting  the 
jurisdiction  of  the  Admiralty,  the  amendment 
of  the  naval  code,  and  the  internal  adminis- 
tration of  the  navy,  were  raised  and  deter- 
mined in  the  reign  of  George  II.,  during  the  Lord  Anuon 
period  that  Admiral,  afterwards  Lord  Anson,  Admiralty. 
was  the  guiding  and  ablest  member  of  the 
board. 

"  In  1745,  the  nation  was  clamorous  ae^ainst  ^"^";t-, 

'  o         ^     martial  on 

the  Admirals  Matthews  and  Lestock,  for  their  ^^^SIT^'' 

'  Matthews 

failure  in  the  partial  action  with  the  French  J^Jj^^ri). 
fleet  off  Toulon.  An  inquiry  was  moved  for  ^^*^- 
in  the  House  of  Commons ;  and,  in  conse- 
quence, the  House  came  to  the  resolution  of 
sending  up  an  address  to  his  Majesty,  with  a 
prayer  that  he  would  direct  a  court-martial 
to  be  held  in  the  most  speedy  and  solemn 
manner  to  inquire  into  the  conduct  of  the 
officers  engaged.  To  this  his  Majesty  re- 
turned a  gracious  reply,  and  issued  his  com- 
mands to  the  Board  of  Admiralty  to  order  a 
court-martial  to  be  assembled  accordingly. 
This  encroachment  on  the  part  of  the  Crown, 
striking  at  once  at  the  authority  of  the  Ad- 
miralty, in  whom  alone  the  power  was  vested, 
was,nevertheless,  complied  with.  But  Admral 

^  Macaulay,  iii.  717. 
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Anson  waited  on  the  Duke  of  Newcastle  with 
a  remonstrance  on  the  injurious  consequences 
which  must  result  to  the  service  should  so 
unusual  a  stretch  of  prerogative  be  brought 
into  a  precedent.  The  King  and  his  minister 
could  not  but  see  at  once  how  necessary  it 
was  to  maintain  inviolate  the  jurisdiction  of 
the  Admiralty,  as  by  law  established,  and  by 
royal  patent  confirmed;  and  no  instance  of 
such  interference  has  ever  since  occurred."  ^ 
The  result  of  this  trial  is  well  known.  Ad- 
miral Matthews  was  cashiered ;  Admiral 
Lestock  acquitted ;  and  eleven  captains  tried, 
of  whom  two  only  were  acquitted. 
xavai  Durine:  the  next  few  years  several  impor- 

cHtiibiiHiiod.  tant  points  of  administration  were  decided  : 
about  1 747,  the  Board  of  Admiralty  deter- 
mined on  giving  an  established  uniform  to 
naval  officers.^ 

In  1748,  the  comparative  rank  of  officers 
in  the  army  and  navy  was  settled  by  order 
in  council,  and  it  still  continues  without 
alteration.^ 

In  the  same  year,  the  First  Lord  of  the 
Admiralty,  Lord  Sandwich,  brought  forward 
a  most  careful  suggestion  for  the  establish- 
ment of  a  permanent  body  of  marines  in 


1  Barrow's  "  Life  of  Anson,"  125. 
9  lb.  150. 
8  lb.  193. 
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place  of  the  soldiers  with  whom  the  fleet  corpa  of 

■^  Royal 

had  hitherto  been  supplied.     This   scheme  Marines 
was   soon   afterwards  carried   out   by  Lord 
Anson,  and  that  excellent  corps,  the  Eoyal 
Marines,  raised.^ 

In  1 748,  Anson,  mindful  of  the  bad  and  Crews  of 

wrecke*! 

mutinous  conduct  of  the  shipwrecked  seamen  ^^l^^^l'^^f^ 
of  the  "  Wager  "  ^  Ca  vessel  which  had  formed  articles  of 

o  ^  war,    A.D. 

part  of  his  squadron  in  the  early  part  of  his  ^'^*®- 
famous  voyage  round  the  world),  procured 
an  Act  "  for  extending  the  discipline  of  the 
navy  to  the  crews  of  his  Majesty's  ships 
wrecked,  lost,  or  taken,  and  for  continuing 
to  them  their  wages  upon  certain  condi- 
tions." 3 

In  1749,  "the  laws  relating  to  the  govern-  consoUda- 

/•    1  •       ix    •      i    J         1  •  1  i  tion  of  naval 

ment  oi  his  Majesty s  ships,  vessels,  and  code,  ad. 
forces  by  sea,"*  were  consolidated :  the  prin- 
cipal amendments  introduced  were,  the  ad- 
ministration of  an  oath  of  secrecy  to  mem- 
bers of  courts-martial ;  an  extension  of 
jurisdiction  in  the  case  of  spies,  as  weU  as  of 
offences  committed  by  crews  of  ships  of  war 
on  shore  in  any  place  out  of  his  Majesty's 
dominions. 

An  attempt  was  made  to  pass  a  clause 
subjecting  half-pay  officers  to  courts-martial; 

1  Barrow's  "Life  of  Aneon,"  210. 

«  lb.  95. 

3  21  G.  2,  c.  11. 

<  22  G.  2,  c.  33. 
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170G. 


but  a  strong  spirit  of  opposition  was  raised 
against  it  out  of  doors.  A  petition,  signed 
by  three  admirals  and  forty-seven  captains, 
was  presented  to  Parliament;  and  after  a 
protracted  debate  in  the  House  of  Commons, 
the  clause  was  withdrawn  by  the  minister, 
Mr.  Pelham.^ 

This  Act,  embodying  all  the  provisions  of 
the  statute  of  Charles,  has,  with  a  few  altera- 
tions (to  be  noticed  hereafter),  constituted 
the  naval  code  up  to  our  own  time.  It  has 
been  said,  with  great  justice,  that  the  penalty 
of  death  recurs  in  it  as  often  as  the  curses  in 
the  Commination  Service ;  of  thirty-six 
articles  of  war,  ten  award  the  punishment  of 
death,  subject  to  no  qualification  or  mitiga- 
tion ;  twelve  "  death,"  or  such  other  punish- 
ment as  the  court-martial  shall  deem  the 
offender  to  deserve.^ 

A  striking  example  of  the  sanguinary 
severity  of  these  laws  soon  afterwards 
occurred — one  of  lasting  disgrace  in  the 
memory  of  the  navy — the  well-known  fate  of 
Admiral  Byng.  In  l756,England,  threatened 
with  invasion  on  the  one  hand,  and  severely 
pressed  in  the  Mediterranean  on  the  other, 
was  anxiously  awaiting  the  result  of  the 
expedition  for  the  relief  of  Minorca.     The 


1  McArthur,  i.  188. 

2  Barrow*8  "Life  of  Anson,"  220. 
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tidings  of  the  interrupted  and  indecisive  Popaiar 
action  off  Mahon,  and  the  consequent  loss  of 
Minorca^  were  the  signal  for  agitation 
amongst  all  classes ;  loud  and  fierce  were  the 
clamours;  vengeance  was  the  cry  of  the 
people;  the  flame  of  popular  resentment 
was  fanned  by  a  weak  ministry.  Vengeance 
was  promised  by  the  first  minister  himself  ;^ 
even  the  King  did  not  disdain  to  join  in  the 
condemnation  of  an  absent  officer,  before  he 
had  been  heard  in  his  defence. 

After  an  imprisonment  of  imnecessary  ^^ 
severity,  and  a  tedious  trial,  the  court-martial 
found  Byng  guilty  of  the  lesser  charge  "  of 
not  having  done  his  utmost  to  take  and  de* 
stroy  the  ships  of  the  enemy  ;"^  but  i)cquitted 
the  admiral'  of  any  imputation  of  cowardice, 
or  backwardness  dxuing  the  action.  Under 
the  twelfth  article  of  war  there  was  no  dis- 
cretionary punishm^it,  no  alternative  but  a 
sentence  of  death.  The  members  of  the 
Court  deprecated  tiie  inflexibility  of  the  law^ 
and  thorough  the  Admiralty,  prayed  for  the 
clemency  of  the  Crown ;  the  only  result  being, 
that  the  opinion  of  the  judges  was  taken  on 
the  technical  legality  of  the  sentence,  but  the 
prerogative  of  mercy  was  withheld. 

^  The  Duke  of  Newcastle  blurted  out,  to  a  deputation 
from  the  City :  "Oh,  indeed,  he  shall  be  tried  imme- 
diately ;  he  shall  be  hanged  directly." — ^Lord  Mahon'» 
Hist  Eng.  iv.  107. 

'  This  charge  was  founded  on  22  G.  2,  c.  33,  art.  12. 
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Executiou 
A.D.  1757. 


Byiig. 


On  the  17th  of  March,  1757,  Admiral 
Byng  was  shot  on  the  quarter-deck  of  the 
"Monarque,"  in  Portsmouth  harbour.^  He 
met  his  doom  with  unflinching  firmness,  and 
died  a  sacrifice  to  an  ignorant  and  misguided 
^^a^r  of  outburst  of  popular  indignation.^  Personally 
brave,  there  had  been  no  reflection  on  his 
courage.  Inferior  in  energy  and  capacity, 
he  fell  a  victim  to  errors  of  judgment  and 
dread  of  responsibility.^ 

It  may  well  be  doubted  whether  the  find- 
ing of  the  court-martial  was  right,  in  im- 
pliedly classing  error  of  judgment  under  the 
head  of  negligence ;  *  for  there  was  no  proof 
of  such  dereliction  of  duty  or  unskilfulness 
as  an  officer,  as  amounted  to  criminal  mis- 
conduct, and  no  question  of  the  perfect 
honesty  of  Byng's  motives. 

"  The  sure  result  of  the  application  of  dis- 
proportionate punishment  to  an  involuntary 
fault  has  followed;  public  sympathy  has  been 
enlisted  on  the  side  of  the  sufferer;^  condem- 
nation changed  into  pity,  and  the  memory  of 


Reflections 
on  the  find* 
ing  of  the 
court- 
martial. 


1  ParL  Hist.  1757,  826. 

2  ParL  Hist.  1757,823. 
'  Lord  Mahon,  iv.  144. 

^  Bemonstraiice  of  Admiral  Forbes,  one  of  the  Lords 
of  the  Admiralty.     Mc Arthur,  ii.,  Append 

3  Voltaire's  bitter  sarcasm  on  Byng^s  fate  is  nniversallj 
known  :  **  Dans  ce  pays  ci,  il  est  bon  de  tuer  de  temps  en 
temps  nn  Amiral  pour  encourager  les  autres.*' 
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an  ordinary  oflScer  enshrined  with  the  fame 
of  a  hero  and  a  martyr/'  ^ 

"Naval  officers    at  the  time  of  Byng's  Miggition 
execution,  were  strongly  impressed  with  the  JJJ^^q, 
cruelty  of  the  sentence ;  Admiral  West  loudly  j^  ^•^• 
demanded  a  revision  of  the  twelfth  article ; 
Mr.  Pitt  reprobated  the  twelfth  article  for 
its  unjust  severity ;  he  called  it  the  mortal 
article ;  yet  it  had  its  defenders  in  the  House 
of  Commons,  and  not  imtil  twenty-two  years 
afterwards  were  the  twelfth  and  thirteenth 
articles  mitigated  by  the  addition  after  the 
word  '  death/  of  the  words  '  or  to  inflict  such 
other  punishment  as  the  nature  and  degree 
of  the  offence  shall  be  foimd  to  deserve/ "^ 
By  the  same  Act^  the  provision  of  22  Geo. 
II.  c.  33,  s.  15,  "  that  no  member  of  a  court- 
martial  should  go  ashore,  or  leave  the  ship  in 
which  the  court  were  assembled  until  sen- 
tence was  given,"  was  repealed.     The  con- 
finement and  restraint  enforced  under  this 
enactment,  had  been    felt    so   severely    at 
Admiral  Keppel's    trial  in  1779,  that  tho 
members    of   the   court  memorialized    the 
Admiralty  for  the  removal  of  an  oppression 
so  much  complained  of;  the  complaint  was 
admitted  to  be  well  founded,  and  this  reme- 


*  Lord  Mabon/iv.  145. 

«  Barrow's  "life  of  Anson,"  272. 

»  19  G.  8,  c.  17. 
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dial  measure  soon  afterwards  passed  :  ^  the* 
regulation  requiring  naval  courts-martial  to* 
hold  their  sittings  on  board  ship,  stiU  con- 
tinues in  force.^ 

So  Nwe*  In  1797  two  Acts  were  passed  with  most 
extensive  powers  for  the  suppression  of 
mutiny,  at  a  time  when  the  mouth  of  the 
Thames  was  blockaded  by  our  own  fleet.^ 
The  occasion  was  exceptional ;  the  duration 
of  the  statutes  accordingly  limited ;  and  a 
reasonable  hope  may  be  entertained  that  no 
such  untoward  disaster  may  again  occur  in 
the  navy. 

Jurisdiction      Spruuff  from  these  sources,  and  moulded 

of  the  naval   ,  -it  i  •   i    i 

code.  into  the  shape  which  has  been  here  sketched, 

this  code  of  law  for  the  regulation  of  the 
navy  has  been  handed  down  to  our  own 
times ;  it  forms  one  branch  of  military  law. 
In  constitutional  history  it  has  been  distin- 
guished for  its  permanency— an  enduring 
code  for  a  standing  navy — for  no  danger  to 
the  liberty  of  the  subject  has  ever  been 
apprehended  from  the  fleet :  all  the  principal 
crimes  have  been  accurately  designated  by 
statute;  the  only  undefined  powers  being  for 
the  punishment  of  minor  offences  according 
to  the  laws  and  customs  in  such  cases  need 


1  McArthur,  i.  262.' 

^  Queen's  Keg.  Ct.  Mart.,  art.  7. 

8  37  G.  3,  c.  70,  71. 
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at  sea.^  Marine  and  land  forces,  when  on 
board  ships  of  war,  are  subject  to  its  jurisdic- 
tion under  annual  Acts. 

The  other  branch  of  military  law  embraces  JuriwUcUou 
all  the  royaJ  land  forces,  and  marines,  when  Mutiny 
serving  on  shore;  it  is  created   by  annual 
Acts,  which  embody  a  continual  protest  on 
the  part  of  the  Parliament  against  a  stand- 
ing army ;  it  is  also  distinguished  from  the 
naval  code   in   this  remarkable  particular, 
that  the  Mutiny  and  Marine  Mutiny  Acts, 
although  they  define  the  greater  number  of 
offences  and  their  punishments,  reserve  power 
in  the  one,  to  the  Crown,  in  the  other,  to  the 
Admiralty,  to  make  articles  of  war  for  the 
better  government  of  the  forces  to  which  they 
relate,  provided  such  articles  are  in  accord- 
ance with  the  provisions  of  the  Mutiny  Acts. 

In  1847  the  sanguinary  enactments  of  the  General 
last  century  were   modified,  and  a  discre-  given 

J.  .  ,  •    1  *®  courts- 

tionary  power  given  to  naval  courts-martial  martial  t«. 
to  award  a  mitigated  sentence  in  the  case  of  sentences, 
all  capital  crimes  except  murder  and  sodomy.^ 

The  Naval  Discipline  Act^  has  incorporated  Navai 
the  provisions  of  this  statute,  and  remodelled  Act,  a.d. 
and  reformed  the  naval  code,  which,  with  the 


1  22  G.  2,  c.  33,  8.  36. 

«  10  &  11  Vict,  c  59. 

>  The  Naval  Discipline  Acts  of  1860,  1861,  1864  and 
1865  are  repealed  ;  and  the  Act  in  force  A.D.  1877  is  the 
K»val  Discipline  Ax!t  of  1866. 
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trifling  alterations  already  noticed,  had  been 
in  force  for  two  centuries.  The  criminal  law 
of  England  has  been  gradually  mitigated 
during  the  present  century,  and  is  now  in 
accordance  with  true  humanity  and  the 
requirements  of  modern  society.  The  con- 
solidated law  of  the  navy  is  by  this  Act 
brought  into  due  conformity  with  the  law  of 
the  land :  a  necessary  distinction  must  always 
exist;  for  the  strict  maintenance  of  discipline, 
among  bodies  of  men  massed  together  in 
ships  of  war,  demands  for  the  most  part 
absolute  authority  in  the  commander,  and 
Reflections  absolute  Subordination  in  the  seamen.    "  The 

on  naval 

discipline,  salvation  of  the  country  depends  upon  the 
discipline  of  the  fleet;  without  discipline 
they  would  be  a  rabble,  dangerous  only  to 
their  friends,  and  harmless  to  the  enemy.  "  ^ 
But  discipline  is  not  a  power  th%t  can  stand 
by  its  own  strength  alone :  the  abuse  of  the 
name  has  often  been  the  bane  of  the  service. 
In  times  past  many  captains  broke  the  spirit 
of  their  crews  by  petty  tortures  and  petty 
persecutions — ^punishment  in  fact,  where  no 
punishment  was  due:  there  was  no  escape 
from  tyranny  within  the  narrow  confines  of 
a  ship.2 

'  Sutton  V.  Johnstone,  1  T.  R.  549.    Per  Lords  Mans* 
field  and  Loughborough. 
'  Aggravated  caees  of  cruelty  are  now  only  to  be  found 
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The  well-being  of  the  navy  depends  on  the 
good  feeling  and  attachment  of  the  sailor. 
Martinets  may  say  that  without  rigour  of 
discipline,  there  can  be  naught  but  laxity  of 
discipline ;  yet  there  is  a  mean,  known  to 
officers  with  the  faculty  of  command :  ships, 
in  which  duty  is  well  carried  out  by  willing 
men,  and  certainty  of  punishment  the  un- 
failing doom  of  the  disaffected,  and  really 
<;riminaL 


in  the  merchant  service,  in  which'  crews  are  occasionally 
most  inhumanly  treated  by  their  captains.  The  men 
retaliate  somewhat  by  a  licence  both  of  language  and 
•conduct  which  would  never  be  allowed  in  the  navy. 
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cSSteSf  ^^^  power  to  institute  Naval  and  Mili- 
inquiry.  ^gjj  Couits  of  Inquiry  is  a  prerogative  of  the 
Crown,  delegated  by  the  Crown  to  the  Board 
of  Admiralty  and  Commander-in-Chief  of 
the  Army.  The  practice  of  holding  such 
courts  is  a  very  ancient  and  beneficial  usage, 
sanctioned  by  the  judicial  recognition  of  the 
courts  of  common  law.^ 

There  are  many  instances  that  illustrate 
the  action  of  a  Court  of  Inquiry,  and  its  con- 
sequences. 
caseoftiic       In  1690,  a  Court  of  Inquiry  was  held  by 

Earl  of  Tor-       ../.¥-»•  ,  . 

A  ^^690      direction  of  the  Privy  Council  ^  to  investigate 

1  Home  V.  Bentinck,  Judgment  in  Court  of  Error,  2  R 
&  B.  160 ;  Dawhim  v.  Lord  Hohebif,  7  H.  L.  744. 
'  Campb.  Adm.  ii.  426. 
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the  conduct  of  the  Earl  of  Torrington  as 
Commander-in-Chief  in  the  Channel :  the 
Commissioners  reported,  "  that  he-  had,  in 
the  engagement  with  the  French  oflf  Beachy 
Head,  through  treachery  or  cowardice,  mis- 
behaved in  his  office,  drawn  dishonour  on  the 
English  nation,  and  sacrificed  our  good  allies, 
the  Dutch.'*  ^  After  some  constitutional 
objections,  which  were  ultimately  removed 
by  Act  of  Parliament,  Lord  Torrington  was 
tried  by  a  court-mai-tial,  and,  notwithstanding 
that  the  court  unanimously  acquitted  him 
from  any  imputation  whatever  on  his  conduct 
in  the  engagement  in  question,  his  commis- 
sion was  suspended,  and  he  was  never  after- 
wards employed 

In  1757  the  King,  by  a  warrant  directed  ?}^^  J®^,. 
to  the  Judge-Advocate-Qeneral,  nominated  jaro,  a.d. 
the  Duke  of  Marlborough  and  Major-Gene- 
rals  Lord  George  Sackville  and  Waldegrave 
commissioners,  to  hold  a  Court  of  Inquiry  on 
the  general  and  other  officers  employed  on 
the  Eochefort  expedition ;  and  they  were 
directed  to  make  the  necessary  inquiry,  and 
report  the  causes  of  failure,  .dth  their 
opinion  thereon,  to  his  Majesty. 

Sir  John  Mordaunt,  the  commander  of  the 
expedition,  was  afterwards  tried  by  a  general 

1  McArthur,  i.  109. 
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Colonel 
Home's 
case,  A.D. 
1819. 


Privilege  of 
accused  at  a 
(Jourtof 
Inquiry. 


Nature  of 
Court  of 
luquirj\ 


court-maxtial,  on  charges  which  were  founded 
on  the  report  of  the  Court  of  Inquiry.^ 

In  18T9,  a  Court  of  Inquiry  was  appointed 
to  inquire  into  the  conduct  of  Lieut-Colonel 
Home  in  some  transactions  with  respect  to  a 
mining  adventure  :  the  Court,  in  their  report, 
censured  the  conduct  of  Lieut.-Colonel  Home 
very  severely;  and,  in  consequence,  he  was 
deprived  of  his  commission.  But  in  his  case 
there  was  no  court-martial,  as  the  Judge- 
Advocate  was  of  opinion  that  the  matters 
alleged  against  Colonel  Home  were  not  cog- 
nizable by  a  military  tribunal.^ 

Although  an  officer  cannot  refuse  to  obey 
an  order  directing  him  to  appear  before  a 
Court  of  Inquiry,  charged  to  inquire  into  his 
conduct,  yet  he  may  object  to  take  any  part 
in  the  proceedings,  and  has  a  right  to  decline 
answering  any  questions  or  making  any  state- 
ment which  may,  in  his  opinion,  be  preju- 
dicial to  him  in  the  course  of  any  ulterior 
proceedings.  This  rule  would  clearly  entitle 
the  accused  to  decline  although  ordered  and 
requested  to  produce  certain  books  and 
documents.^ 

A  Court  of  Inquiry  has  often  been  com- 

1  McArthur,  i.  113. 

3  Home  V.  Bentincky  2  B.  &  B.  159. 

*  Simla  court-martial,  Simmons,  855—6.  For  privi- 
lege of  witnesses  at  Courts  of  Inquiry,  see  post,  pp.  61, 
and  342. 
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pared  to  a  grand  jury,^  an  institution  which 
it  resembles  in  some  respects ;  but  the  pro- 
ceedings before  a  Court  of  Inquiry  are  much 
more  like  the  preliminary  investigation  be- 
fore a  magistrate  in  criminal  cases,  where  the 
accused  is  discharged  at  once  if  there  be  no 
adequate  case  against  him,  but  committed 
for  trial,  if  there  be  sufficient  evidence  of 
guilt.  There  is  no  further  analogy  in  either 
case ;  for  all  criminal  proceedings  before  the 
ordinary  tribunals  are  compulsory  and  on 
oath,  whilst  proceedings  before  Courts  of 
Inquiry  are  neither  compulsory  nor  on 
oath. 

Courts  of  Inquiry  are  very  useful  in  the  Advantages 
investigation  of  all  doubtful  transactions,  par-  inquiry. 
ticularly  in  cases  where  public  obloquy  has 
been  incurred,  or  the  conduct  of  commanders 
become  the  subject  of  general  animadversion 
in  the  navy.  They  are  also  very  effective  in 
adjusting  disputes  between  officers,  and  re- 
conciling all  differences  and  animosities  that 
may  occur  in  service  amidst  the  various 
tempers  and  caprices  of  men ;  for  character 
and  reputation  often  suffer  the  most  where 
no  such  criminality  can  be  imputed  against 
either  party  as  would  support  a  charge  before 
a  cour^martial. 

^  Adye  on  Courts-Martial,  37. 


60 


OF  COURTS  OF  INQUIRY. 


Admiralty       The  foUowing  rules  for  the  soiidance  of 

regulations  .  °  .  ® 

respecting    officers  in  Ordering  and  holding  Courts  of  In- 
Inquiry.      quiiy  wore  issued  by  the  Admiralty  in  1863  : 

L — ^The  duties  of  Courts  of  Inquiry  depend  on  the 
instructions  which  the  authority  convening  the 
Court  may  think  proper  to  give. 

II. — The  Court  may  be  invested  with  any  authority 
not  exceeding  that  possessed  by  the  authority  cou*- 
vening  it. 

IIL — ^The  order  for  its  assembly  should  always  be 
in  writing. 

IV. — It  may  be  re-assembled  as  often,  and  with 
such  alterations  in  its  composition,  as  may  be  diiected. 

y . — ^A  Court  of  Inquiiy  is  not  to  be  considered  as 
a  judicial  body.  It  has  no  power  to  compel  the 
attendance  of  civilians  as  witnesses.  It  cannot  cause 
a  witness  to  be  examined  on  oath. 

VL — A  Court  of  Inquiry  may  be  called  upon  to 
examine  witnesses  and  record  their  evidence  without 
being  required  to  report  any  opinion, 

yil.— It  may  be  used  by  any  officer  in  command 
of  a  squadron,  or  on  detached  service,  to  enable  him 
to  arrive  at  a  correct  conclusion  on  any  subject  on 
which  it  may  be  expedient  for  him  to  be  thoroughly 
informed. 

VIII. — ^A  Court  of  Inquiry  is  frequently  ordered  to 
ascertain  the  expediency  or  otherwise  of  ordering  a 
court-martial,  and  in  such  cases  the  Court  may  or 
may  not  be  called  upon  to  report  their  opinion,  as 
may  be  deemed  advisable  by  the  authority  ordering  it 

IX. — ^The  person  concerned  in  the  result  of  the 
inquiry  should  be  present  during  the  whole  time 
that  witnesses  are  being  examined.  Should  he  object 
or  refuse  to  be  present,  the  proceedings  would  go  on 
in  his  absence. 
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X.-^No  pm»on  shouM  be  alloved  to  be  present 
in  the  character  of  proeecutoi^  and  no  Mend  or  pro-  • 
fesdonal  adviser  is  allowed  to  assist  any  party  con- 
cerned in  the  inquiry. 

ZI. — Officers  who  have  been  engaged  in  condnet- 
ing  an  inquiry  would  probably  be  considered  ineligible 
to  sit  on  a  court-martial,  if  objected  to,  on  a  trial  of 
the  same  subject-matter,  though  they  are  not  legally 
disqualified,  and,  unless  objected  to,  would  be  re- 
quired to  sit.  C^re  should  therefore  be  taken  in 
selecting  officers  to  attend  a  Court  of  Inquiry. 

XIL — The  president,  and,  if  possible,  all  the  officers 
composing  the  Court,  should  be  senior  to  the  person 
whose  conduct  forms  the  sulject  of  inquiry. 

Xm.— If  there  is  any  person  before  the  Court 
charged  with  any  offence,  he  is  not  bound  to  make 
any  statement  or  answer  any  questions. 

XIV. — If  he  is  about  to  make  any  statement,  or 
answer  any  question  which  would  tend  to  criminate 
himself,  he  should  receive  a  caution  to  the  effect  that 
what  he  is  about  to  state  may  be  made  use  of  against 
him.  Witnesses  are  entitled  to  the  same  privilege, 
and  to  receive  the  same  caution  before  giving  their 
evidence. 

XV. — ^A  Court  of  Inquiry,  unless  otherwise  ordered, 
should  sit  with  closed  doors. 

XVI. — ^The  proceedings  of  the  Court  should  be 
signed  by  the  members  and  forwarded  by  the  presi- 
dent to  the  authority  convening  it  Should  the 
members  differ  in  opinion  on  any  material  point,  the 
grounds  of  difference  should  be  stated  in  the  pro- 
ceedings for  the  information  of  the  authority  con- 
vening the  Court. . 

XVII. — ^When  a  Court  of  Inquiry  has  been  ordered 
by  an  officer  in  command,  or  by  a  commander-in- 
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chief,  the  proceedings  of  the  Court  should  be  for- 
-warded  to  the  Admiralty  with  the  opinion  of  the 
commander-in-chief. 

XVIII. — ^The  proceedings  of  a  Court  should  not 
be  produced  before  a  court-martial,  though  they  may 
be  used  by  the  Judge- Advocate  when  necessary.^ 

Report  is        The  report  of  a  Court  of  Inquiry  is  in  its 
{l^tn..  nature  a  confidential  and  privUeged  com- 
municatioD.  munication,  protected  from  the  process  of  the 
Courts  of  Law.2 

'  Addenda  to  Qaeen's  Reg.,  art  160. 
^  Home  V.  Bentinck,  2  B.  &  B.  162  ;  Dawhins  v.  Lord 
Jtoheby,  7  H.  L.  74i.    See  p.  802,  post. 


63 


CHAPTER  in. 

OF  ARREST. 

authobitt  to  asbbst 63 

Placing  an  Officer  undib  Abbest  .  .  63 
Restraint  to  be  Imposed  .  .  .  .64 
Consequences  of  Illegal  Abbest  .  .  .65 
Pbivileoes  of   Parliament  no  Pbotbo- 

TioN  FBOM  Abbest 65 

Wabbant  fob  Abbest  of  Offendibs  .  06,  67 
Abbest  of  a  Supebiob  Officeb       .        .        .68 

A  commanding  officer  has,  by  virtue  of  his  Authority 

,       .  ,  .      "^  .       to  arrest. 

position,  authority  to  place  m  arrest  any  in- 
ferior officer  or  seaman  under  his  command, 
who  may  disobey  orders,  or  be  guilty  of  any 
other  misconduct  On  the  arrest  of  an  officer 
the  case  must  be  reported  with  particulars  of 
the  charge  in  the  proper  quarter,  in  order  that 
a  court-martial  may  be  held  at  the  earliest 
opportunity. 

The  course  to  be  pursued  is  specifically 
laid  down  in  the  Queen's  Begulations  on 
Discipline : — 

"  If  any  officer  shall  disobey  orders,  or  otherwise  course  to  i 
misbehave,  he  may  be  placed  in  arrest,  and  informa-  when  an 
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officer  \b       tion  thereof  with  the  particulars  of  the  offence,  shall, 
under  as  soon  as  possible,  be  transmitted  to  the  commander- 

*"^*'  in-chief,  where  there  is  one,  or  to  the  Secretary  of 

the  Admirally,  in  order  that  the  earliest  convenient 
opportunity  may  be  taken  for  bringing  such  officer  to 
a  court-martial.  But  should  the  commanding  officer  be 
induced,  from  any  circumstancee,  to  order  the  release 
of  such  officer  from  arrest,  and  to  withdraw  (or  allow 
to  be  withdrawn)  the  charge  against  him,  such  officer 
is  to  return  to  his  duty,  without  prejudice  to  the 
future  investigation  of  any  complaint  on  his  part  re- 
lative to  such  arrest ;  or  should  the  cause  for  placing 
an  officer  in  arrest  be  of  a  nature  to  induce  the  com- 
manding officer,  or  other  superior  authority,  to  deem 
it  necessary  that  it  should  be  brought  before  a  court- 
martial,  but  any  emergency  of  the  service  should 
render  it  requisite,  in  the  opinion  of  the  commanding 
officer,  or  other  superior  authority,  that  the  officer  in 
arrest  should  be  released  therefrom,  without  the 
charge  against  him  being  withdrawn,  he  may  give 
orders  to  that  effect,  and  the  officer  shall  return  to 
his  duty  accordingly,  without  prejudice  to  his  future 
trial,  or  to  the  inquiry  into  the  charge  on  which  he 
was  placed  in  arrest,  if  the  authority  vested  with  the 
power  of  ordering  a  court-martial  should  think  fit  to 
order  it."  i 
T^  ,  ^  ^        "  When  it  may  be  necessary  to  place  an  officer  or 

resuTftinb  to  ,  *• 

be  Imposed    other  person  belonging  to  the  fleet  in  arrest,  the 

^SSner!      officer  under  whose  authority  the  same  is  done  is  to 

take  care  that  no  more  restraint  be  placed  upon  the 

personal  liberty  of  the  prisoner  than  the  discipline 

of  the  service  requires,  and  the  nature  of  his  offence 

may  render  expedient.     The  arrest  is  not  to  be 


^  Queen's  Beg.  Discipline,  art.  7. 
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adopted  as  a  punishment,  but  as  the  means  of  insur- 
ing the  safe  custody  of  the  offender  until  he  can  be 
brought  to  trial."  ^ 

The  degree  pf  restraint  to  he  imposed  upon 
the  prisoner  is  pointed  out  by  the  above- 
ixientioned  regulation,  as  well  aa  prescribed 
by  the  immemorial  usage  of  the  naval  ser- 
vice. In  poiat  of  lai,w  it  is  in  the  discretion 
of  the  superior  officer  to  say  whether  an 
a^rrest  shall  be  close  or  at  laxge.^ 

It  must  always  be  the  duty  of  a  command-  ^^^  ^f 
ing  officer  to  examine  charges  against  a^^^J*^ 
person  acoused,  with  caution  and  discretion^ 
before  he  p]^es  him  under  arrest ;  for  if  an 
officer  be  arrested  without  cause,*  or  treated 
with  undue  severity  when  under  arrest,*  or 
detained  in  custody  longer  than  is  necessary,^ 
he  will  be  entitled  to  brin^  an  action  for  false 
imprisonment  against  the  commanding  officer 
who  ordered  the  arrest. 

The  privileges  of  parliament  do  not  protect  PrivUegea 

...  -  _  of  psurlia- 

a  person  belonging  to  the  navy  or  army  from  ment  no 
being  amenable  to  a  court«*martial  for  offences  &om  navai 

.  .  arrest. 

committed  in  his  naval  or  military  capacity ; 

^  X^ueen's  Beg.  Diadpline,  art.  ^. 

*  Per  Abbotl^  C.  J.,  ffannafordv.  ffunn,  2 C.  &  P.  166. 
**  If  a  superior  officer  put  a  party  under  arrest  loUhout 
ecMde,  then  the  difference  between  airest  close,  or  at  large, 
is  a  matter  of  od^nsideration  only  with  a  view  to  the  esti- 
mate  of  damages." 

*  Swintm  v.  MoUoyy  1  T.  R.  687,  post,  p.  306. 

*  Wall  V.  Mctcnamarat  1  T.  R.  636,  post,  p.  304. 
•»  BradUy  v.  Arthur,  4  B.  &  C.  296. 
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but  previous  to  the  arrest  of  any  member  for 
the  purpose  of  trying  him  by  a  naval  or  mili- 
tary court-martial,  it  is  usual  to  give  notice 
to  the  house  of  which  he  is  a  member,  and 
to  request  the  consent  of  parliament  to  the 
arrest  and  trial,  that  public  justice  may  be 
done.^ 

The  previous  remarks  bear  principally  on 
the  case  of  officers,  but  the  law  and  regula- 
tions are  the  same  for  the  arrest  of  the  sea- 
man. 

Considerable  powers  have  been  given  by 
the  Naval  Discipline  Act  in  furtherance  of 
the  capture  of  ofifenders,  who  may  attempt 
to  evade  justice.  It  is  enacted  by  ss.  50  and 
51:— 


Power  to 

Arrest 

offenders. 


Every  officer  in  command  of  a  fleet  or  squadron  of 
her  Majesty's  ships,  or  of  one  of  her  Majesty's  ships, 
or  the  senior  officer  present  at  a  port,  may,  by  warrant 
under  his  hand,  authorize  any  person  to  arrest  any 
offender  subject  to  this  act  for  any  offence  against  this 
act  mentioned  in  such  warrant ;  and  any  such  war- 
rant may  include  the  names  of  more  persons  than  one 
in  respect  of  several  offences  of  the  same  nature  ; 
and  any  person  named  in  any  such  warrant  may  forth- 
with, on  his  apprehension,  if  the  warrant  so  directs, 
be  taken  on  board  the  ship  to  which  he  belongs,  or 
some  other  of  her  Majesty's  ships  ;  and  any  person  so 
authorised  may  use  force,  if  necessary,  for  the  pur- 

1  2  McArthur,  8. 
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pose  of  effecting  such  apprehension,  towards  any 
person  subject  to  this  act. 

Every  person  subject  to  this  Act  who  shall  not  use  Penalty  for 
his  utmost  endeavours  to  detect,  apprehend,  and  iugindeteo* 
bring  to  punishment  all  offenders  against  this  act,  and  prtSonora. 
shall  not  assist  the  officers  appoint^  for  that  purpose, 
shall  suffer  imprisonment  or  such  other  pimishment 
as  is  hereinafter  mentioned. 

The  warrant  of  arrest  may  be  delivered  to  Tbo  warrant 

^  of  arrest. 

(my  person  for  execution. 

This  provision  enables  the  naval  authori- 
ties to  apply  for  the  aid  of  the  civil  power, 
and  to  avail  themselves  of  the  assistance  of 
the  police  in  all  places,  for  the  purpose  of 
eflfecting  the  apprehension  of  criminals. 

The  warrant  is  a  protection  to  the  person 
authorized  to  execute  it  in  using  force  when 
necessary  towards  any  offender  subject  to  the 
Naval  Discipline  Act  for  the  purpose  of 
effecting  such  apprehension. 

(For  copy  of  Admiralty  form  of  warrant, 
vide  App.,  p.  473.) 

In  order  that  the  warrant  may  be  a  justifi- 
cation for  any  acts  done  under  its  authority, 
it  must  show  jurisdiction  on  the  face  of  it  in 
the  following  particulars : — 

1st.  The  signature  of  the  officer  issuing 
the  warrant,  with  the  date,  and  an  allegation 
that  he  commands  a  fleet  or  squadron,  or  one 
of  her  Majesty's  ships,  or  that  he  is  the 
senior  officer  present  at  a  port. 
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2ndly.  An  allegation  that  the  'offender  is 
subject  to  the  Naval  Discipline  Act 

Srdly.  A  short  statement  of  the  offence, 
with  an  allegation  that  such  offence  has  been 
committed  against  the  Naval  Discipline  Act 
^21^^^  Circumstances  may  occasionally  aiise  which 
******"•  compel  an  officer  to  place  his  superior  under 
arrest.  Such  a  ipeasure  should  not  be  adopted 
unless  necessitated  by  the  urgent  require- 
ments of  the  public  service ;  the  officer  order- 
ing the  arrest  must  be  prepared  to  exonerate 
himself  from  undue  haste,  or  from  malicious 
action,  and  to  prove  that  the  exigencies  of 
the  service  justified  him  in  having  recourse 
to  such  a  proceeding.^ 

In  February,  1872,  the  senior  lieutenant  of 
her  Majesty's  ship  "  Torch"  was  tried  by  court- 
martial,  for  placing  his  commander  under 
arrest  without  necessity,  for  keeping  him  in 
arrest  longer  than  was  necessary,  and  for 
removing  the  ship  from  her  station  contrary 
to  the  order  given  to  her  commander.  The 
court  fully  acquitted  him  in  consideration  of 
the  peculiar  and  trying  position  in  which  he 
was  placed,  which  demanded  the  course  he 
judiciously  and  properly  adopted.  The  com- 
mander had  been  previously  (August,  1871) 
dismissed  the  service  by  court-martial  for 
using  abusive   language   to  the  boatswain, 

1  See  note  to  p.  181. 
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drunkenness  on  shore  and  on  board,  placing 
boatswain  under  arrest  without  due  cause, 
threatening  to  shoot  the  senior  lieutenant, &c.^ 

1  CM.  Sentences,  Nob.  1116  and  1142. 

Note. — *'  Theassmnption  of  a  present  command  by  the 
inferior  is  tolerated,  rather  than  that  the  military  state 
should  be  endangered  by  violent  evils,  which,  if  not 
instantly  repressed,  might  result  in  irremediable  mischief. 
This  assumption  is  not,  however,  allowed  to  continue 
longer  than  the  necessilr^  itself  exists,  that  is,  until  the 
superior  officer  of  the  parties  arrested  can  be  made  ac- 
quainted with  the  circumstances." — ^O'Brien,  quoted  by 
Harwood,  "  U.S.  Naval  CM.*'  p.  88. 


70 


CHAPTER  IV. 

OF  THE  APPLICATION  FOR  A  COURT- 
MARTIAL. 

Page 

A  Coubt-Mabtial  cannot  be  Demanded.        .    70 

TheChaboe 70 

Mode   of    Application   fob   a   Coubt- 

Mabtial 71 
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A  court-  No  person  serving  in  the  navy  has  any 

cannot  be     legal   light  to   demand   a    trial   by   court- 
AS  of  Tight  martial  for  the  adjudication  either  of  charges 

against  himself,  or  of  charges  preferred  by 

him  against  any  other  person  subject  to  the 

Naval  Discipline  Act. 

A  discretionary  power  to  grant  a  trial  is 

vested  in  the  authority  empowered  to  order 

a  court-martial.^ 

The  chai^tes.  Eveiy  charge  or  complaint  to  be  investigated  by 
court-martial,  must  be  made  in  writing,  setting  forth, 
circumstantially,  the  o£fence  or  offences  charged,  and 
the  day  or  days  on  or  about  whicli  (or  between  which 
if  the  offences  have  been  of  continuous  character) 
the  said  offence  or  offences  was  or  were  committed.'' 

1  1  McArthur,  224  ;  Queen's  Reg.  C.  M.,  art  3. 
*  Queen's  Reg.  C.  M.,  art  2. 
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Applications  for  courts-martial  are  to  consist  of  Mode  of 
the  following  documents,  viz. : — 

1.  A  letter,  reporting  fully  and  accurately  in  detail, 
and  in  the  order  of  occurrence,  the  circumstances  on 
which  the  charges  are  founded. 

The  case  should  always  be  so  fully  and  clearly 
stated,  that,  if  the  prisoner  plead  guilty  before  the 
court-martial,  there  may  be  sufficient  information 
appended  to  the  minutes  of  the  proceedings,  to  show 
to  the  Admiralty  the  real  nature  and  extent  of  the 
offence  charged  and  confessed. 

This  letter  is  not  to  refer  in  any  way  to  the 
antecedents  as  to  character  and  conduct  of  the  person 
for  whose  trial  the  application  is  made.^  If  in  the 
case  of  officers  it  is  considered  necessar}"  to  bring 
these  antecedents  to  the  notice  of  the  officer  to  whom 
the  application  is  made,  in  order  to  justify  the  neces- 
sity for  the  application,  they  are  to  be  made  the 
subject  of  a  separate  letter. 

2.  A  letter  formally  enclosing— 

3.  The  charges  carefully  drawn, 

4.  Certified  extract  of  aU^  ^^^  ^^  ^^^^^^^ 

entnes  in  defaulters  tooks.        ^ belowthe  rank  of 

5.  Copy  of  certificate  of  j^^i^^^^^^  ^g^^^, 
service.  ^ 

Every  oflFence  consists  of  certain  acts  done  Manner  of 

.         ,  ,  .         .  framing 

or  omitted  under  certain  circumstances,  and  charge. 
all  the  ingredients  of  the  ojBFence  should  be 
set  forth  with  sufficient  certainty  and  pre- 


^  The  class  for  conduct  of  the  prisoner  should  not  be 
stated  in  this  letter,  nor  in  the  charge ;  nor  would  it  be 
proper  to  state  that  it  was  a  second  offence  of  a  similar 
nature  on  the  part  of  the  prisoner. 

2  Circulars  25  of  1869,  and  36  of  1871. 
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cision  to  inform  the  accused  of  the  specific 
allegations  to  be  met,  and  the  court  of  the 
specific  subject  of  inquiry.^ 

The  following  are  some  of  the  rules  which 
must  be  observed  ia  framing  the  charge  : — 

a.  To  describe  accurately  the  act  or  omis- 
sion constituting  the  alleged  oflfence,  com- 
bining brevity  with  clearness  by  avoiding  the 
introduction  of  all  unnecessary  details. 

6.  To  follow,  so  far  as  may  be  jn-acticable, 
the  wording  of  the  section  of  the  Naval 
Discipline  Act,  against  which  the  offence  is 
alleged  to  have  been  committed. 

c.  To  show  that  the  offender  was  at  the 
time  of  the  commission  of  the  alleged  offence, 
subject  to  the  Naval  Discipline  Act,  and 
consequently  within  the  jurisdiction  of  the 
Court.  • 

d.  To  frame  separate  charges  for  separate 
offences. 

e.  To  frame  a  single  charge  for  the  trial  of 
several  persons  who  have  participated  in  one 
and  the  same  offence.^ 

/  To  insert  at  full  length  the  names  and 
ratings  of  all  persons  referred  to. 
g.  To  quote  in  words  at  full  length  the 

1  Queen's  Reg.  C.  M.,  art  2. 

•  Addenda,  art  149. — Note,  Should  two  prisoners 
charged  with  the  same  offence  wish  each  other's  evidence 
to  be  heard  on  their  behalf,  separate  courts-martial  should 
be  ordered  for  their  triaL 
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date  and  place  of  the  alleged  committal  of 
the  offence  charged. 

h.  To  quote  the  exact  words  used  where 
they  form  the  substance  of  the  offence. 
(Should  there  be  a  doubt  as  to  the  exact 
words,  "  or  words  to  that  effect "  may  be 
added.) 

i.  To  state  in  the  charge  such  circum- 
stances connected  with  the  alleged  oflFence  as 
attach  to  it  higher  criminality. 

E.g,  Misconduct  i/n  the  presence  of  the 
enemiy. 

Desertion  to  the  eneifay. 

Striking  a  superior  officer  in  the  execution 
of  his  office. 

(For  forms  of  charges  under  various  sec- 
tions of  the  Act,  vide  App.  No.  3.) 
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Leave  of  Absence  to  Membebs 

Copy  of  Chaboes,  &c.,  to  Accused  . 

Officebb  to  be  Summoned  to  Attend 

When  Lieutenants  abe  Kequibed  to  Sit 

Notice  to  Pbosecutob  and  Prisoner 


Pago 
.     75 
75-76 


76 
76 
77 
77 

78 
78 

79 

79 
80 
80 

80 
81 
81 
81 
82 
83 
83 


POWER  TO   ORDER  COURTS-MARTIAL.  75 

Page 

Summons  to  Witnbssbb 88 

Whbn  Dooumsnts  arb  Bbquibbd     .        .        .83 
Pkisonbb  not  Fubnismsd  with  List  of 

Pbosbcutob's  Witnbssiis  .        .        .        .88 
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The  Admiralty  shall  have  power  to  older  courts*  Powor  to 
martial  to  be  held  for  the  trial  of  offences  under  this  SSaS!"^ 
Act,  and  to  grant  comniissions  to  any  officer  of  her 
Majesty's  navy  on  full  pay  authorizing  him  to  order 
oourts-martial  to  be  held  for  the    trial    of   such 
offences :  ^ 

In  the  ports   of   the   United   Kingdom,  ^j^sj 
C0urt&-martial  are  held  under  warrant  from  ^y  whom 

ordered. 

the  Admiralty.  Commanders-in-chief  on 
foreign  stations,  and  officers  in  command  of 
detached  squadrons,  are  furnished  with  a 
commission  from  the  Admiralty  authorizing 
them  to  assemble  oourts-martial.  In  some 
instances,  the  senior  officers  of  divisions 
of  foreign  stations  are  (under  clause  12, 
sec.  58,  of  the  Naval  Discipline  Act)  em- 
powered by  the  commander-in-chief^  to 
hold  courts-martial  during  their  absence 
from  his  flag. 


1  N.  D.  Act,  sec.  68,  cL  9. 

*  On  assuming  command  of  a  foreign  station,  it 
would  appear  to  be  advisable,  though  not  absolutely 
necessary,  for  a  commander-in-chief  to  renew  the  warrants 
held  by  senior  officers  detached  to  assemble  courts-mar- 
tiaL    Admiralty,  16th  December,  1867. 

E  2 
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Ordered  by       An  officer  holding  a  commission  from  the  Admi- 
present.  ^^  ralty  to  order  courts-martial  shall  not  be  empowered 
to  do  so  if  there  is  present  at  the  place  where  such 
court-martial  is  to  be  held  any  officer  superior  in  rank 
to  himself,  on  full  pay  and  in  command  of  one  or  more 
of  her  Majesty's  ships  or  vessels,  although  such  last- 
mentioned  officer  may  not  hold  a  commission  to 
order   courts-martial ;   and   in    such    a    case    such 
last-mentioned  officer  may   order  a    court-martial, 
although  he  does  not  hold  any  commission  for  the 
purpose :  ^ 
When  officer      If  any  officer  holding  a  commission  from  the  Ad- 
coSS^  *      miralty  to  order  courts-martial,  having  the  command 
"'^J^^^      of  a  fleet  or  squadron,  and  being  in  foreign  parts,  die, 
dies  abroad,  be  recalled,  leave  his  station,  or  be  removed  from  his 
command,  the  officer  upon  whom  the  command  of 
the  fleet  or  squadron  devolves,  and  so  from  time  to 
time  the  officer  who  shall  have  the  command  of  the 
fleet  or  squadron,   shall,  without    any  conmiission 
from  the  Admiralty,  have  the  same  power  to  order 
courts-martial  as  the  first-mentioned  officer  was  in- 
vested with : « 
Commission      If  any  officer  holding  a  commission  from  the  Ad- 
wnior^cer  niiralty  to  order  courts-martial,  and  having  the  com- 
*^'uadro'^^  mand  of  any  fleet  or  squadron  of  her  Majesty's  ships 
or  division    in  foreign  parts,  shall  detach  any  part  of  such  fleet 
or  squadron,  or  separate  himself  from  any  part  of  such 
fleet,  or  squadron,  he  may,  by  commission  under  his 
hand,  empower,  in  the  first-mentioned  case,  the  com- 
manding officer  of  the  squadron  or  detachment  ordered 
on  such  separate  service,  and  in  case  of  his  death  or 
ceasing  so  to  conmiand,  the  officer  to  whom   the 
command  of  such  separate  squadron  or  detachment 

1  N.  D.  Act,  sec.  58,  cl.  10. 

2  N.  D.  Act,8ec.  58,  cl.  11. 
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shall  belong,  and  in  the  secondly-mentioned  case  the 
senior  officer  of  her  Majesty's  ships  on  the  division 
of  the  station  from  which  he  is  absent,  to  order 
<jourts-martial  during  the  time  of  such  separate 
service,  or  during  his  absence  from  that  division  of 
the  station  (as  the  case  may  be),  and  eveiy  such 
authority  shall  continue  in  force  until  revoked,  or 
until  the  officer  holding  it  returns  to  the  United 
Kingdom,  or  until  he  comes  into  the  presence  of  a 
superior  officer,  empowered  to  order  courts -martial 
in  the  same  squadron,  detachment,  or  division  of  a 
station,  but  so  that  such  authority  shall  revive  on 
the  officer  holding  it  ceasing  to  be  in  the  presence  of 
such  a  superior  officer,  and  so  from  time  to  time  as 
often  as  the  case  so  requires  :  ^ 

The  officer  ordering  a  court-martial  shall  not  sit  officer 

ordering 

thereon  :  ^  the  court 

The  president    of   every  court-martial  shall  be  ''°*  ^  "**  , 

,  ,        ,  ,      .  T     .         1  1  Selection  of 

named  by  the  authority  ordering  the  same,  or  by  any  the  presi- 
officer  empowered  by  such  authority  to  name  the    °"  ' 
president :  ^ 

Whenever  the  officer  empowered  to  order  courts- 
martial,  shall  deem  it  necessary  to  proceed  to  the 
trial  of  any  offence  triable  under  the  Naval  Discipline 
Act,  he  shall  be  careful  to  comply  in  every  particular 
with  the  terms  of  the  said  Act ;  and  in  the  exercise 
of  the  discretion  confided  to  him  in  selecting  the 
president  of  the  court,  he  is  to  be  guided  by  the  cir- 
cumstances of  the  case.  Should  the  rank  of  the 
person  to  be  tried,  or  should  the  character  or  circum- 
stances of  the  alleged  offence  charged,  be  such  as  to 
require  that  the  officers  composing  the  court  should 


1  N.  D.  Act,  sec.  58,  cl.  12. 
'^  Ibid.,  cL  13. 
3  Ibid.,  cl.  14. 
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to  the 
preflident. 


Documents 
sent  to  tho 
president. 


be  officers  of  standing  and  exx)erience,  he  is  to  be 
careful  to  select  as  president,  an  officer  of  sncli 
seniority  as  may  ensure  the  attendance  of  all  the 
officers  of  highest  rank  who  may  happen  to  be  pre- 
sent at  the  place  where  the  court-martial  is  ordered 
to  assemble  ;  but  when  the  nature  of  the  offence  is 
such  as  may  be  properly  dealt  with  by  officers  of 
ordinary  exjierieuce,  he  may  select  any  eligible  officer 
to  preside  whom  he  may  consider  most  desirable 
with  reference  to  the  convenience  of  the  service, — 
observing  that  none  but  officers  junior  to  the  presi- 
dent tjan  be  ordered  to  form  a  court.^ 

In  the  home  ports  the  selection  of  the 
president  is  usually  left  to  the  commander- 
in-chief  at  the  port.  On  foreign  stations, 
when  a  court-martial  is  to  be  held  at  a 
distance  from  the  commander-in-chief,  or 
other  officer  ordering  the  court,  the  se- 
lection of  president  is  often  left  to  the 
senior  officer  present,  under  clause  14,  sec- 
tion 58.' 

Courts-martial  are  ordered  by  warranty 
addressed  personally  to  the  officer  selected 
as  president,  under  the  hand  of  the  authority 
empowered  under  the  Naval  Discipline  Act 
to  order  such  courts.  (Form  of  warrant,  vide 
App.  p.  432.) 

The  officer  ordering  the  court-martial  is  to  forward 
to  the  president  with  the  warrant : 

1.  The  letter  reporting  the  circumstances  of  the 
caBG. 

^  Queen's  Reg.  0.  M.,  art.  3. 
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[When  any  such  circumstantial  letter  contains 
allusions  to  the  prejudice  of  a  prisoner,  and  it  be 
nevertheless  unavoidable  that  it  be  used  at  the  trial, 
it  is  not  to  be  sent  with  the  charges  to  the  president, 
but  under  cover  to  the  officiating  judge-advocate, 
with  a  direction  that  it  is  only  to  be  produced  after 
conviction  or  pleading  guilty,  but  as  a  rule,  and 
whenever  practicable,  all  such  letters  are  to  be  re- 
turned for  correction.] 

2.  The  letter  enclosing  formally — 

3.  The  charge.  1 

In  the  absence  of  the  judge  advocate  of  the  fleet  Appoint- 

IX16Ilt  of 

or  his  deputy,  and  in  default  of  any  appointment  in  oflBciatiiig 

this  behalf  by  the  Admiralty,  or  by  the  commander-  J^ta^     ^**" 

in-chief  of  any  fleet  or  squadron,  the  officer  who  is 

to  be  the  president  of  the  court-martial  shall  appoint 

a  person  to  officiate  as  deputy  judge-advocate  at  the 

trial.* 

(For  a   form  of    warrant,  vide  App.   (p. 
433.) 

The  officer  ordering  the  court-martial  is  to  forward  Documents 
to  the  judge-advocate  :  to^et^dgo 

In  the  case  of  ( '^^^   confidential   index  of    courts-  advocate. 

officer  J      ^^^^1>  or  ^  certified  extract  there- 

'  (     from ; 


When  the  of- ^ 
fenders  are  ' 
below    the 
rank  of  sub- 
ordinate 
officers. 


Certified  extract  of  all  entries  in  de- 
faulters' books,  certified  copy  of 
certificate  of  service ; 


1  Circular  No.  36,  L.  M.  M.,  10  June  1871. 

2  N.  D.  Act,  sec  61. 
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with  a  direction  that  these  documents  are  only  to  be 
produced  before  the  court  after  conviction,  or  on 
the  prisoner  pleading  guilty,  and  for  the  purpose 
only  of  awarding  punishment.  ^ 

The  officer  ordering  the  court-martial 
(or  should  he  not  be  present  at  the  place 
where  the  court-martial  is  to  be  held,  then 
the  officer  named  to  preside),  appoints  a  pro- 
vost-marshal— usually  the  master-at-arms 
of  the  flag-ship — by  warrant  under  his  hand, 
containing  directions  to  him  to  arrest  the 
prisoner  and  keep  him  in  safe  custody  until 
he  shall  be  delivered  in  due  course  of  law. 

(Form  of  warrant,  vide  App.  p.  484.) 

The  provost-marshal  is  personally  respon- 
sible for  the  production  of  the  prisoner  at 
the  court-martial,  and  is  liable  to  be 
punished  for  neglect  of  duty  in  the  event 
of  his  escape  after  due  time  shall  have 
elapsed  for  the  warrant  to  be  acted  upon. 

The  following  regulation  determines  the 
degree  of  restraint  to  be  imposed  upon 
officers  or  others  under  arrest : — 

When  it  may  be  necessary  to  place  an  officer  or 
o|her  person  belonging  to  the  fleet  in  arrest,  the  officer 
under  whose  authority  the  same  is  done,  is  to  take 
care  that  no  more  restraint  be  placed  upon  the  per- 
sonal liberty  of  the  prisoner  than  the  discipline  ot 
the  service  requires,  and  the  nature  of  his  oflFence 


1  Circular  86  of  1871. 
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may  render  expedient.  The  arrest  is  not  to  be 
adopted  a^  a  punisliment,  but  as  the  means  of  insur- 
ing the  safe  custody  of  the  offender  until  he  can  l)e 
brought  to  trial.  ^ 

When  a  court-martial  is  ordered  to  be  assembled,  Notice  of 
fluch  timely  notice  as  may  be  practicable, — and  in  all  j^iven. 
eases  (except  mutiny),  it  will  be  convenient  that  not 
less  than  twenty-four  hours'  notice, — should  be  given, 
in  general  orders,  or  by  signal,  to  the  ships  present, 
BQ  that  the  proper  officers  may  l)e  prepared  to  attend 
At  the  place  and  hour  appointed.     The  name  of  the 
officer  ordered  to  preside  at  the  court-martial  is  to  be 
announced ;  and  after  such  notice  has  been  issued, 
no  officer,  junior  to  the  president,  of  a  rank  eligible 
to  sit  as  a  member  of  the  court,  is  to  be  allowed  to 
proceed  on  leave    of  absence  without   the   express  Loavo  of 
authority  of  the  officer  by  whom  the  court-martial  meS^na!* 
may  have  been  ordered ;  and  the  name  of   every 
officer  so  permitted  to  be  absent,  is  to  be  forthwith 
communicated  in  writing,  to  the  president,  by  the 
senior  officer  present.^ 

(A  form  of  general  order  is  given  in  A  pp., 
p.  435.) 

The  general  signal-book  contains  special 
signals  directing  the  attendance  of  members 
at  courts-martial. 

The  officer  who  is  to  preside  at  the  court-martial  Copyyf 

■^  .  charges  t<i 

shall  take  care  that  a  copy  of  the  charge  or  complaint  be  sent  to 
-TTT^^,  J  ,     the  accused: 

be  delivered  to  the  person  accused,  as  soon  as  may  be 

after  he  shall  have  received  the  order  to  hold  such 

court-martial,  and  not  less  than  twenty-four  hours 

^  Queen's  Keg.  Discipline,  art.  8. 
2  Ibid.  C.  M.,  art.  4. 

E  3 
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before  the  trial,  except  in  cases  of  mutiny,  or  under 
such  other  pressing  circumstances  as  might  render 
such  delay  inexpedient  to  the  public  service.^ 

(A  form  is  given  in  Appendix,  p.  436.) 

and  of  In  order  that  no  person  may  suffer  injustice  from 

stantiai  pleading  guilty  to  charges  without  being  awar^of  the 
letter."  contents  of  the  circumstantial  letter  on  which  they 
are  founded,  the  officiating  judge-advocate,  in  all 
cases  where  such  letter  is  sent  to  the  president,  is, 
previous  to  the  trial,  to  furnish  the  prisoner  with  a 
copy  of  it,  as  well  as  of  the  charges.^ 

The  forwarding  of  these  documents  to  the 
accused  person  forms  part  of  the  duty  of  the 
judge-advocate. 

Officers  to  bo      Subject  to  the  foregoing  regulations,  whenever  a 

to  attend,     court-martial  shall  be  held,  the  officer  appointed  to 

preside  thereat  shall  summon  all  the  officers  next  in 

seniority  to  himself  present '  at  the  place  where  the 

court-martial  shall  be  held  to  sit  thereon,  until  the 

number  of  nine,  or  such  number,  not  less  than  five,  as 

is  attainable,  is  complete  ;  subject  to  this  proviso,  that 

Superinten-  the  admirals  and  captains,  being  superintendents  of 

dockyards,    her  Majesty's  dockyards,  shall  not  be  summoned  to 

sit  on  courts-martial  unless  specially  directed  to  do 

so  by  oKlers  from  the  Admiralty.* 

In  all  ordinary  cases  the  public  notice  re- 
ferred to  above  is  sufficient ;  but  in  excep- 

^  Queen's  Beg.  C.  M.»  art.  6. 

2  Circular  No.  36  of  1871. 

'  The  words  "  present  at  the  place  "  do  not  include 
officers  casuaUy  present,  belonging  to  ships  which  are  not 
present ;  but  only  apply  to  officers  borne  on  the  books  of 
ships  which  are  present  at  that  place  where  the  court- 
martial  is  to  be  held.    Admiralty  Letter,  Slst  Jan.,  1871. 

*  N.  D.  Act,  cl.  16,  sec.  58. 
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tional  cases,  and  where  considered  necessary, 
a  special  summons  to  attend  should  be  sent 
to  the  members. 

On  the  day  prior  to  the  assembling  of  the  court-  Notice  when 

_j»  1    .X.  'J     J.  •    A.  T_i  T  lleutenantB 

martial,  the  president  is  to  make  known,  u  necessary,  are  required 

that  lieutenants  will  be  required  to  form  a  court,  in  ***  ^*- 

which  case  the  four  senior  lieutenants  present  are  to 

attend  the  formation  of  the  court.* 

Notice  should  be  sent  to  the  prosecutor  and  Notice  to 

*  prosecutor 

prisoner  by  the  judge-advocate,  of  the  day  and  pri- 

and  hour  on  which  the  court-martial  will 

be  held  (App.,  pp.  435,  436),  and   a   list 

of  witnesses  should  be  obtained  from  each,  summons  to 

t  witnesses. 

in  order  that  they  may  be  duly  summoned 
to  attend.     (App.,  p.  436.) 

Should  any  documents  in  the  possession  of  when  docu- 

•^  '^  ments  are 

a  Witness  be  required,  he  should  be  directed  required, 
by  the  summons  to  produce  them.   (App., 
p.  437.) 

It  is  not  usual  to  furnish  the  prisoner  with  Prisoner  not 
a  list  of  the   witnesses  summoned  for  the  with  list  of 

prosecutor's 

prosecution,  although  there  would  not  ap-  witnesses. 
pear  to  be  any  objection  to  doing  so,  should 
he  desire  it. 

An  officer,  usually  a  lieutenant  of  the  ship  officer  ^r 
on  board  of  which  the  court-martial  is  to  be 
held,  is  detailed  for  duty  as  officer  of  the 
court.  He  should  be  furnished  by  the  judge- 
advocate  with  a  list  of  the  witnesses  sum- 

^  Queen's  Reg.  C.  M.,  art.  4. 
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moned  to  attend.     (Vide  App.,  p.  469,  for 

form  of  directions  for  oflScer  of  the  court.) 
^^^^  The  general  signal-book  directs  that  the 

«*«°^         ship  on  board  of  which  the  court-martial  is 

to  be  held  shall  fire  a  gun  at  eight  o'clock,  ^ 

and  hoist  a  union-jack  at  the  peak. 


r 
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contained   in    the    Naval    Discipline    Act, 
1866: 

Sec.  68,  clause  1.  A  court-martial  shall  consist  of 
not  less  than  five  nor  more  than  nine  officers  : 

2.  No  officer  shall  be  qualified  to  sit  as  a  meml.>er 

of  any  court-martial  held  in  pursuance  of  this 
Act  unless  he  be  a  flag  officer,  captain,  coni- 
mander,!  ox  lieutenant  of  her  Majesty's  navy 
on  full  pay : 

3.  A  court-martial  shall  not  be  held  unless  at  least 

three  of  her  Majesty's  ships,  not  being  ten- 
ders, and  commanded  by  captains,  com- 
manders, or  lieutenants  of  her  Majesty's  navy 
on  full  pay,  are  together  at  the  time  when 
such  court-martial  is  held  : 

4.  No  officer  shall  sit  on  a  court-martial  who  is 

under  twenty-one  years  of  age  : 

5.  No  court-martial  for  the  trial  of  a  flag  officer 

shall  be  duly  constituted  unless  the  president 
is  a  flag  officer,  and  the  other  officers  com- 
posing the  court  are  of  the  rank  of  captain,  or 
of  higher  rank  : 

6.  No  court-martial  for  the  trial  of  a  captain  in 

her  Majesty's  navy  shall  be  duly  constituted 
unless  the  president  is  a  captain  or  of  higher 
rank,  and  the  other  officers  composing  the 
court  are  commanders  or  officers  of  higher 
rank : 

7.  No  court-martial  for  the  trial  of  any  person 

^  Staff  captains  and  staff  commanders  are  not  to  sit  as 
members  of  courts-martial.  Addenda  to  Queen's  Keg., 
art  144. 

The  marines,  officers,  as  well  as  men  (when  aiioat), 
nre  liable  to  be  tried  by  a  naval  court  martial  ;  yet,  by  a 
strange  anomaly,  no  officer  of  that  service  can  sit  as  a 
member  of  the  court. 
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J)elow  the  rank  of  captain  in  her  Majesty's 
navy  shall  be  duly  constituted,  unless  the 
president  is  a  captain  or  of  higher  rank,  nor 
unless  in  addition  to  the  president  there  are 
two  other  members  of  the  court  of  the  rank 
of  commander  or  of  higher  rank  : 

8.  The  prosecutor  shall  not  sit   on  any  court- 

martial  for  the  trial  of  a  prisoner  whom  he 
prosecutes  : 

9.  The   Admiralty  shall    have   power  to    order 

courts-martial  to  be  held  for  the  trial  of 
ofifences  under  this  Act,  and  to  grant  com- 
missions to  any  officer  of  her  Majesty's 
navy  on  full  pay  authorizing  him  to  order 
courts-martial  to  be  held  for  the  trial  of  such 
oflfences : 

10.  An  officer  holding  a  commission    from    the 

Admiralty  to  order  courts-martial  shall  not  be 
empowered  to  do  so  if  there  is  present  at  the 
place  where  such  court-martial  is  to  be  held 
any  officer  superior  in  rank  to  himself,  on  full 
pay,  and  in  command  of  one  or  more  of  her 
Majesty's  ships  or  vessels,  although  such  last- 
mentioned  officer  may  not  hold  a  commission 
to  order  courts-martial ;  and  in  such  a  case 
such  last-mentioned  officer  may  order  a  court- 
martial,  although  he  does  not  hold  any  com- 
mission for  the  purpose  : 

11.  If  any  officer  holding  a  commission  from  the 
Admiralty  to  order  courts-martial,  having  the 
command  of  a  fleet  or  squadron,  and  being  in 
foreign  parts,  die,  be  recalled,  leave  his  station, 
or  be  removed  from  his  command,  the  officer 
upon  whom  the  command  of  the  fleet  or 
squadron  devolves,  and  so  from  time  to  time 
the  officer  who  shall  have  the  command  of  the 
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fleet  or  squadron,  shall,  without  any  commis- 
sion from  the  Admiralty,  have  the  same  power 
to  order  courts-martial  as  the  first-mentioned 
officer  was  invested  with  : 

12.  If  any  officer  holding  a  conmiission  from  the 
Admiralty  to  order  courts-martial,  and  liavinj^ 
the  command  of  any  fleet  or  squadron  of  her 
Majesty's  ships  in  foreign  parts,  shall  detach 
any  part  of  such  fleet  or  squadron,  or  separate 
himself   from    any    part    of    such    fleet   or 
squadron,  he  may,  by  commission  under  his 
hand,  empower,  in  the  first-mentioned  case, 
the  commanding  officer,  of  the  squadron  or 
detachment  ordered  on  such  separate  service, 
and  in  case  of  his  death  or   ceasing  so  to 
command  the  officer  to  whom  the  command  of 
such  separate  squadron  or  detachment  shall 
belong,  and  in  the  secondly-mentioned  case  the 
senior  officer  of  her  Majesty's  ships  on  the 
division   of    the  station  from  which  he   is 
absent,  to  order  courts-martial  during  the  time 
of  such  separate  service,  or  during  his  absence 
from  that  division  of  the  station  (as  the  case 
may  be)  and  every  such  authority  shall  con- 
tinue in  force  until  revoked,  or  until  the  officer 
holding  it  returns  to  the  United  Kingdom,  or 
until  he  comes  into  the  presence  of  a  superior 
officer,  empowered  to  order  courts-martial  in 
the  same  squadron,  detachment  or  division  of 
a  station,  but  so  that  such  authority  shall 
re^dve  on  the  officer  holding  it  ceasing  to  be  in 
the  presence  of  such  a  superior  officer,  and  so 
from  time  to  time  as  often  as  the  case  so 
requires  : 

13.  The  officer  ordering  a  court-martial  shall  not 
sit  thereon : 
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14.  The  president  of  every  court-martial  shall  be 
named  by  the  authority  ordering  the  same,  or 
by  any  officer  empowered  by  such  authority  to 
name  the  president : 

15.  No  commander  or  lieutenant  shall  be  required 

to  sit  as  a  member  of  any  court-martial  when 
four  officers  of  a  higher  rank  and  junior  to  the 
president  can  be  assembled  at  the  place  where 
the  court-martial  is  to  be  holden  (but  the 
regularity  or  validity  of  any  court-martial  or 
of  the  proceedings  thereof  shall  not  be  affected 
by  any  commander  or  lieutenant  being  re- 
quired to  sit,  or  sitting  thereon,  under  any 
circumstances)  ;  and  when  any  commander  or 
lieutenant  sits  on  any  court-martial  the 
members  of  it  shall  not  exceed  five  in 
number  : 

16.  Subject  to  the  foregoing  regulations,  whenever 
a  court-martial  shall  be  held,  the  officer  ap- 
pointed ,to  preside  thereat  shall  summon  all 
the  officers  next  in  seniority  to  himself 
present  at  the  place  where  the  court-martial 
shall  be  held  to  sit  thereon,  until  the  number 
of  nine,  or  such  number,  not  less  than  five,  as 
is  attainable,  is  complete  ;  subject  to  this 
proviso,  that  the  admirals  and  captains,  being 
superintendents  of  her  Majesty's  dockyards, 
shall  not  be  siunmoned  to  sit  on  courts- 
martial  imless  specially  directed  to  do  so  by 
orders  from  the  Admiralty. 

It  will  thus  be  seen  that  the  Act  requires  Rank  and 
that  the  following  shall  be  the  minimum  membero 
number,  and  the  lowest  rank  of  ofl&cers,  to 
constitute  a  court-martial : — 
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For  the  trial    (  The  president,  a  flag  oflBcer. 
of  a  -<  The  other   members,  four 

flag  officer.      (     captains. 

For  the  trial    C  The  president,  a  captain, 
of  a  -<  Other  members,  four  com- 

captain.        (^     manders. 

For  the  trial  of  r  The  president,  a  captain. 

any  person     j  Other  members,  two  com- 
below  captain's  1      manders   and   two    lieu- 
rank.  ^     tenants. 

Trial  of  No  spccial  provisiou  is  made  in  the  Act 

civil  with  regard  to  the  rank  of  officers  required 

to  sit  as  members  of  courts-martial  held  on 

officers  of  the  civil  branches  of  the  navy  ; 

it  is  presumed   that  the  constitution  of  the 
'     court  should  be  decided  by  the  relative  rank 

of  the  officer  to  be  tried. 
oflBcers  The  foUowiug  officers  are  disqualified  by 

fromsitting.  the  Naval  Discipline   Act,  from  sitting  as 

members  of  a  court-martial : — 

a.  Officers   under   21   years 

of  age  .  .         sec.  58,  cl.  4. 

b.  The  prosecutor  .  „      „     8. 

c.  The   officer  ordering  the 

court-martial  .  „       „  13. 

d.  Superintendents  of  dock- 

yards, unless  specially 
directed  by  the  Ad- 
miralty to  sit  .  „       „  16. 
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Officers  whose  duty  it  may  be  to  attend  as  mem-  Membere  to 

_  _  .  sitaccoraiDff 

bers  of  a  court-martial,  shall  sit  only  in  the  confirmed  to  confirmed 

rank  in  which  they  are  borne  on  the  books  of  the 
ships  to  which  they  respectively  belong,  and  accord- 
ing to  which  they  are  paid  ;  except  commodores,  who 
when  acting  in  conjunction  with  senior  captains,  shall 
sit  only  according  to  their  seniority  as  captains.^ 

If  any  officer  required  by  his  rank  to  sit  at  a  court-  Officers  per- 
martial,  be  personally  interested  in  the  matter  to  be  tolerated 
tried,  he  shall  not,  if  the  objection  to  him  be  made  ^^^t  to  sit 
known,  be  permitted  to  be  of  the  number  of  mem- 
bers of  whom  the  court  shall  be  composed.     If  any 
doubt  shall  arise  as  to  his  being  so  personally  inte- 
rested, the  question  shall  be  decided  by  the  majority 
of  officers,  whose  duty  to  sit  in  the  court  is  un- 
questioned.2 

It  would  appear  to   be  the  duty  of  any 
member  of   the  court,    or   of   the   judge-  » 

advocate,  to  make  known  any  case  of  "  per- 
sonal interest "  on  the  part  of  a  member,  of 
which  he  may  be  cognizant,  and  it  would 
be  improper  for  any  oflScer  to  sit  as  a 
member  without  first  making  known  any 
personal  interest  which  he  may  possess  in 
the  subject  matter  of  the  trial,  in  order 
that  the  court  may  decide  whether  or  not 
he  shall  sit. 

All  oflScers  present  (except  those  disquali-  ^i^®*^ 
fied  by  statute,  or  on   account  of  personal  ^^^  ^^ 
interest),  whose  seniority  requires  them   to  ^^  p^'*^^®''- 

^  Queen's  Reg.  C.  M,,  art.  5. 
^  Queen's  Ile(f  CM.,  art  9. 
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attend  as  members  of  the  court,  must  sit, 
unless  objected  to  by  the  prisoner,  even 
though  they  may  be  witnesses  for  the  prose- 
cution, and  may  be  fiilly  cognizant  of  their 
own  knowledge  of  all  the  circumstances 
attending  the  matter  to  be  tried. 

It  certainly  is  embarrassing  that  a  witness, 
upon  whose  evidence  the   decision   of   the 
court  may  ultimately  turn,  should  be  a  mem- 
ber of  the  tribunal    which  is  to  decide  on 
the  credibility  or  value  of  such  testimony. 
If,  however,  it  be  determined  to  call  him  as  a 
witness,  the  fact  should  be  notified  to  the 
person  to  be  tried,  who  alone  can,  under  the 
62nd   section  of  the  Naval  Discipline  Act, 
object   to   the    constitution    of    the    court- 
martial. 
bSSngto      ^^^  ^^*  ^^^^  ^^  oflScer,  whose  seniority 
a^'priwDCT.  requires  him  to  sit  as  a  member  of  the  court, 
belongs  to  the  same  ship  as  the  prisoner,  in 
no  way  affects  his  liability  to  act  as  member 
of  the  court.     The  custom  of   the   service 
requires  that  the  captain  of  the  prisoner's 
ship  shall,  if  present,  be  the  prosecutor.     He 
cannot  therefore  be  called  upon  to  sit  as  a 
member  of  the  court.^ 

'      1  N.  D.  Act,  sec.  58,  el.  8. 

Note.— In  1862  a  lieutenant  of  H.M.S.  "  Miranda,"  ob- 
jected to  the  captain  of  that  Bhip  sitting  as  president  at  a 
court-martial .  The  other  members  disallowed  the  obj  ection . 
The  commodore  thought  had  he  been  called  upon  to  state 
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All  naval  courts-martial  are  general :  there  Navai 

.  courts- 

is  no  court  in  the  navy  corresponding  to  a  martial  ar© 

.  ^  °  general. 

regimental  court-martial  in  the  army. 

Seniority  is  the  principle  on  which  a  naval  i^^o^f 

,        ,         *^      ,     ^  .        seniority. 

court-martial  is  constituted ;  the  prevention 
of  a  partial  selection  of  judges  the  reason 
assigned  for  its  adoption. 

The  practical  operation  of  the  rule  of 
seniority  is  very  much  modified  by  the 
Queen's  regulations.^ 

For  the  nomination  of  the  president  rests  f^omposi- 

*  tion  of  the 

with  the  authority  empowered   to  order  a  court 

^^  *^  dependent 

court-martial.^  on*jhe 

selection  of 

The  choice  of  the  president  is  directed  to  president. 
be  made  in  reference  to  the  nature  of  the 
offence  to  be  tried.^ 

The  relative  rank  of  the  members  depends 
on  that  of  the  president. 

Consequently  the  constitution  of  the  court 
within  the  prescribed  limits  is  determined 
by  the  selection  of  president,  at  the  discre- 
tion of  the  Admiralty  at  home,  and  of  the 
officer  holding  a  commission  to  order  courts- 
martial  abroad. 

It   appears,   from   a  comparison    of    the  Q«aUfi- 

i^-t  '  ^  -t  cations 

different  requirements  in  the  Act,  that  there  necessary 

his  objections  more  fully,  the  court  would  have  allowed 
them.  The  Admiralty  directed  that  the  sentence  should 
not  be  carried  out.     C.  M.  Betums. 

^  Queen's  Reg.  C.  M.,  art.  3,  4. 

«  N.  D.  Act,  sec.  68,  cl.  14. 

3  Queen's  Reg.  C.  M.,  art  3. 
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for  members  is  no  Condition  prescribins:  that  an  otherwise 
ToartABL  qualified  oflBcer  be  on  actual  service  aboard 
any  vessel  before  he  can  become  a  member 
of  a  court-martial ;  for  the  test  of  liability 
is  presence  at  the  place  on  full  pay  where  the 
court  shall  be  held.^  Thus  any  qualified 
officer  on  full  pay  holding  a  situation  in  a 
dockyard  (with  specified  exceptions),  or  in 
the  coast-guard,  or  borne  as  additional  for 
special  service,  or  any  such  officer  belonging 
to  a  ship  lost  or  taken  by  the  enemy,  might 
be  liable  to  sit  on  a  court-martial.^ 
dSeotion^to  ^^  deciding  upon  objections  raised  by  the 
members.  prigoDcr  against  any  members,  the  court 
should  act  on  principles  similar  to  those 
observed  by  criminal  tribunals ;  thus  a  chal- 
lenge would  be  allowed  on  the  ground  of 
some  presumed,  or  actual,  partiality  in  the 
juror  ;  as  if  he  be  of  affinity  to  either  party, 
or  in  hie  employment,  or  interested  in  the 
event ;  or  if  the  juror  has  expressed  a  desire 
as  to  the  result  of  the  trial,  or  any  personal 
animosity,  or  an  opinion  as  to  the  guilt  or 
innocence  of  the  prisoner.^ 

The  following  are  instances  of  just  grounds 
of  objection  : — 

^  N.  D.  Acst,  sect.  68,  cL  3  and  16.    See  note,  p.  82. 

'  It  is  ob-vions  that  such  an  officer  could  not  sit  on  a 
court-martial  touching  the  loss  of  his  ship  ;  for  no  man 
can  be  a  judge  in  his  own  cause. 

»  Arcbb.  Or.  Law,  139. 
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a.  That  the  member  is  summoned  to  give 
evidence  as  to  the  facts  of  the  case. 

I.  Where  any  member  of  the  court  is  objected  to 
by  the  prisoner  on  the  ground  of  his  heing  summoned 
to  give  evidence  on  the  trial,  such  objection  should 
be  duly  considered  by  the  court ;  and  if  the  objec- 
tion is  decided  to  be  made  in  good  faith,  and  that  the 
member  is  to  be  called  to  give  evidence  as  to  the 
facts  of  the  case,  and  not  merely  evidence  as  to  cha- 
racter, the  of&cer  so  objected  to  shoidd  not  sit  as  a 
member  of  the  court.  This  course  should  be  equally 
followed  whether  the  officer  objected  to  is  sunmioned 
as  a  witness  for  the  defence  or  for  the  prosecution. 

II.  If  an  attempt  is  made  on  the  part  of  a  prisoner 
to  abuse  the  privilege,  and  disqualify  an  officer  from 
sitting  as  a  member,  by. summoning  him  without 
sufficient  reason  as  a  witness,  the  court  will  exercise 
its  discretion  by  disallowing  the  objection,  if  neces- 
sary, and  on  that  ground ;  or  it  may  refuse  to  allow 
the  officer  objected  to,  to  appear  as  a  witness,  if  they 
should  consider  that  he  could  not  prove  anything 
material  to  the  prosecution  or  defence.^ 

# 

6.  Ofl&cers  who  have  been  engaged  in  con- 
ducting an  inquiry  into  the  case. 

Officers  who  have  been  engaged  in  conducting  an 
inquiry  would  probably  be  considered  ineligible  to 
sit  on  a  court-martial,  if  objected  to,  on  a  trial  of  the 
same  subject  matter,  though  they  are  not  legally  dis- 
qualified, and  imless  objected  to,  would  be  required 
to  sit.  Care  should  therefore  be  taken  in  selecting 
officers  to  attend  a  court  of  inquiry,^ 

^  Addenda,  1868,  art  145. 

3  Addenda,  1868,  art.  150,  el.  11.  ' 
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AlMence  of 
mcmbors. 


c.  Presumed  or  actual  partiality  on  the 
part  of  the  member. 

d.  Affinity  to  either  party  concerned. 
6.  The  expression  by  a  member  of  a  desire 

as  to  the  result  of  the  trial,  or  any  personal 
animosity,  or  an  opinion  as  to  the  guilt  or 
innocence  of  the  prisoner. 

/.  That  the  member  sat  on  a  former  court- 
martial,  the  sentence  of  which  contained  an 
opinion  adverse  to  the  prisoner.^ 

The  president  is  required  to  ascertain  that 
adequate  reason  be  assigned  for  the  non- 
attendance  of  any  officers  who,  by  their 
seniority,  are  required  to  sit  as  members  of 
the  court.^ 

The  following  are  adequate  reasons  for 
non-attendance : — 

a.  Sickness.  (The  court  will  require  the 
evidence  on  oath  of  a  medical  officer 
that  the  officer  is  compelled  by  sickness 
to  absent  himself  from  his  duty  as  a 
member  of  tjie  court.) 
Quarantine.      6.  Belonging  to  ships  in  quarantine.     (In 

this  case  the  officers  are  debarred  by 
law  from  leaving  their  ships.     The  fact 

^  In  the  caae  of  a  court-martial  on  the  commander  of 
H.M.S.  "Pandora,"  in  1866,  that  officer  objected  to  the 
whole  court  on  this  ground.  The  judge-advocate  of  the 
fleet  held  that  hiB  objection  was  valid,  notwithstanding 
that  the  members  were  objected  to  collectively,  and  not 
to  each  member  separately. 

'  Queen's  Reg.  C.  M.,  art.  4. 


Through 
ttickncsH. 
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that  the  quarantine  flag  is  seen  to  be 
flying  on  board,  would  be  suflBcient 
evidence  to  justify  the  court  in  approv- 
ing of  their  non-attendance.) 

c.  Urgent  duty  requiring  the  presence  of  ureent 
the  officer  elsewhere.     (In  this  case  the 
officer    who    orders    the    court-martial 
should  communicate  in  writing  to  the 
president  the  nature  of  the  urgent  duty, 

so  that  the  court  may  decide  as  to  the 
validity  of  the  cause  of  absence.) 

d.  Leave  of  absence  granted  by  the  officer  Leav«  of 

^  ,  absence. 

who  ordered  the  court-martial.  (The  fact 
of  such  permission  having  been  granted 
is  to  be  communicated  in  writing  to  the 
president.^) 

Great  discrimination  should  be  exer-  Remainder 

,     .  .•  1  PI  .      of  court 

cised  m  grantmg  leave  oi  absence  to  must 

_  ,  approve  of 

members  of  courts-martial,  so  that  the  absence. 
semblance  of  a  partial  selection  of  judges 
may  be  avoided. 
In  all  these  cases  the  approval  of  the  other 
members  of  the  court  is  necessary  (s.  60). 

In  deciding  whether  the  cause  of  absence 
is  just,  the  court  should  bear  in  mind  that  the 
object  in  view  is  the  prevention  of  a  partial 
selection  of  judges. 

Under  former  Acts,  much  less  elasticity 
was  allowed  in  this  respect.     Act  19  Geo.  3, 

^  Queen's  Reg.  C.  M.,  art.  4. 
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c.  17,  provided  that "  no  member  shall  absent 
himself,  except  in  case  of  sickness  or  other 
extraordinary  and  indispensable  occasion.'* 
shipe  The  president  must  decide  whether  officers 

sbipe  of  ships  lying  at  a  distant  anchorage,  or  of 

anchorage,    ships  appearing  in  sight  before  the  formation 
of  the  court,^  shall  be  summoned  to  sit  as 
members  (cl.  16,  s.  58).    Any  objections  raised 
by  the  prisoner  on  account  of  the  absence  of 
such  officers  must  be  finally  settled  by  the 
court  (s.  62). 
^(Jw^'to        -^^  *^®  event  of  the  services  of  members  of 
tt^dvos.  protracted  courts-martial  being  urgently  re- 
quired elsewhere  during  any  stage  of  the  trial, 
they  may,  under  the  approval  of  the  other 
members  of  the  court,  be  allowed  to  absent 
themselves,    unless    by   their    absence    the 
number   of   members  remaining  would   be 
reduced  to  less  than  four  (s.  60). 
Prisoner's         Au  important  provision  as  to  the  constitu- 

objectionto      ,  '■  * 

constitu-      tion  of  courts-martial  was  mtroduced  in  the 

tion. 

Naval  Discipline  Act  of  1866. 

S.  62  of  that  Act,  after  providing  for  the 
objection  on  the  part  of  the  prisoner  to  any 
of  the  members,  enacts : — 

The  prisoner  may  then  raise  any  other  objection 
which  he  desires  to  make  respecting  the  constitution 
of  the  court-martial,  and  the  objection  shall  then  be 

^  When  the  court  is  formed,  the  officers  of  ships  arriv- 
ing are  not  required  to  attend. 
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decided  by  the  court,  which  decision  shall  be  final, 
and  the  constitution  of  the  court-martial  shall  not  be 
afterwards  impeached,  and  it  shall  be  deemed  to  have 
been  in  all  respects  duly  constituted. 

Under  former  Acts,  when,  through  the  im- 
proper absence  of  a  member  or  other  cause, 
the  court  was  not  legally  constituted,  its  pro- 
ceedings were  null  and  void,  and  the  prisoner 
was  liable  to  be  tried  again  by  a  duly  consti- 
tuted court.  Under  the  present  Act  the  onus 
of  raising  any  objections  to  the  constitution 
rests  upon  the  prisoner.  Should  he  fail  to 
object  before  the  oath  is  administered  to  the 
members,  the  constitution  cannot  afterwards 
be  impeached  (s.  62). 


F  2 


100 


CHAPTER  VII. 


PROCEEDINGS  OF  COUBTS-MARTIAL. 

Page 

Where  to  be  Held — ^To  bb  Public        .    102, 103 

POWEB      OF     COUBT-MaBIIAL     TO      ImPBISON 

FOB  Contempt 103 

Cleabino  the  Coubt 104 

Admibaltt   Fbame    Orders    as    to    Pro- 
cedure      104 

To  Sit  from  Day  to  Day  ....  104 
Officebs  Kequibbd  to  be  Present  .  .105 
Members  Personally  Interested  .106 

Order  of  the  Sittino  of  the  Court  .106 

Duties  op  the  Prosecutor  .        .       .106 

Prisoner's  Friend 107 

Admission  and  Charge  of  Witnesses   .        .108 

„         OF  THE  Public       ....    108 

Bea^ino  of  the  Warrant      ....    108 

POSOTONEMENT  OF  TrIAL 109 

Absence  of  Membebs 109 

Pbisoner's  Objection  to  Membebs         .        .    109 

„  „  „       Constitution  .        .110 

Administration^p  Oath  to  Membebs  and 

JuDOE- Advocate 110 

Sickness  of  Membebs Ill 

Officers  Summoned  and  not  Required  to 

Sit Ill 

Prosecutor  cannot  Withdraw  Charges  .  Ill 
Pleading  of  Prisoner  Voluntary  .  .112 
Plea  of  Guilty 112 


PBOCEEDINQS  OF  OOURTS-MARTIAL.  101 

Page 

Plea  of  Autrefois  Acquit  ob  Convict  .  112 
Proof  of  Former  Punishment  .  .  .113 
Sickness    of   a    Member,    Prosecutor, 

Judge- Advocate,  Prisoner  .  .  114, 116 
Evidence  of  Prosecutor  .  .  .  .116 
Examination  of  Witnesses  .  .  .  .116 
Evidence  of  a  Member  of  the  Coubt  .  .116 
Evidence    that    Prisoner  was  Borne  on 

Ship's  Books 116 

Judge-Advocate  to  Administer  Oath  .  .  116 
All  Evidence  to  be  on  Oath  .        .        .117 

Evidence   of   Witnesses  Absent   through 

Sickness 117 

Evidence  of  Witnesses  in  Prison  .  .117 
Order  of  Examination  of  Witnesses  .  .118 
Objection  to  Questions  proposed  .  .118 
Re-examination  oif  Witnesses  .  .  .118 
Court  MAT  ORIGINATE  Evidence  .  .  .118 
Witnesses     Summoned     for     Prosecution 

AND  Not  Called 119 

Preparation  of  Defence  .  .  .  .119 
Certificates  of  Service  of  Officers  .120 

Nature  of  Defence 120 

Witnesses  for  Defence         .        .        .        .120 
„          TO  Character        .        .        .        .    121 
The  Finding  of  the  Court    .        .        .        .121 
Voting  of  Members,  Equal  Division,  Re- 
vision OF  Votes 121 

Votes  should  not  be  Written       .        .        .122 
„      Judge- Advocate  collects    .        .        .122 
Finding  to  rest  upon  Eviimincb     .        .        .122 
Members  not  to  Communicate  their  Pri- 
vate Knowledge 123 

In  matters  of  Doubt  safer  to  Acquit   .        .123 
Finding  must  be  Definite      .       .       .        .124 

Acquittal 124 

When  Found  Guilty,  steps  to  be  taken        .    124 
Deliberation  upon  Sentence  .        .126 


102 


PBOCEEDINGS  OP  COURTS-MARTIAL. 


PUNISHMBNT  TO  BE  ADEQUATE  TO  OfFENCE 

Sentence  to  be  Drawn  up  and  Sioned  . 

FOEMEB  SeBYICES  TO  BE  CONSIDEBED 

All  Members  Vote  as  to  Punishment  . 

Drawing  UP  THE  Sentence     . 

Penalties  involved  in  Punishments     . 

Effeots  of  Deserters    .... 

Unanimous  Verdict 

Scale  of  Punishment 

Intent   with    which    Offence    was    Com 

mitted      .        .  ... 

Proof  of  Guilt  of  Lesser  Offence  than 

Charged 

Misconduct  of  Witnesses     . 
Judge- Advocate  reads  Sentence 
Disposal  of  Sentence  and  Minutes 


Page 

126 

126 

127 

127 

129 

132 

132 

132 

133 

133 

134 
135 
136 
136 


A  court-martial  shall  be  held  on  board  one  of  her 
Majesty's  ships  or  vessels  of  war.^ 

SboMd^        On  home  stations  it  is  customary  to  hold 
•hip.  courts-martial  on  board  the  flag-ship  of  the 

commander-in-chief;  on  foreign  stations  on 
board  the  ship  which  the  president  com- 
mands; but  there  is  no  binding  regulation 
on  the  subject.  It  would  not  be  proper  to 
adjourn  from  one  ship  to  another  if  the  war- 
rant for  holding  the  court  specified  a  certain 
ship. 


'  Nav.  Dtpc.  Act,  b.  69.  Note. — ^A  roecia]  Act  of  Parlia- 
ment (19  Geo.  3,  cap.  6)  was  passed  to  enable  a  court- 
martial  for  the  trial  of  Admiral  Keppel  to  be  held  on 
shore,  by  reason  of  the  infirm  state  of  health  of  the 
admiraL 
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Courts-martial  shall  be  assembled  and  held  in  the  To  be 
most  convenient  part  of  the  sliip,  and  be  public  ;  and  ^" 
all  persons,  excepting  such  as  are  intended  to  give 
evidence,  shall  be  admitted.^ 

Trial   by  court-martial  is  public,  and  all  Power  of 
persons  present  are  bound  to  be  orderly  in  martial  to 

,  ,  ,  imprison  for 

tlieir  behaviour ;  if  the  conduct  of  any  per-  contempt, 
son  in  the  presence  of  a  court-martial  be  so 
disorderly  as  to  amount  to  an  interruption  or 
obstruction  of  its  proceedings,  the  court  has 
power  to  commit  the  offender  (whether  be- 
longing to  the  navy  or  a  civilian)  for  con- 
tempt. A  court-martial  derives  this  power 
from  the  common  law,  inasmuch  as  it  is  a 
court  of  record ;  for  the  very  erection  of  a  new 
jurisdiction,  with  power  of  fine  and  imprison- 
ment, makes  it  instantly  a  court  of  record ; 
and  every  court  of  record  has  authority 
to  fine  and  imprison  for  contempt  of  its 
authority.^ 

It  need  hardly  be  observed  that  this  power 
should  only  be  exercised  in  the  utmost  ex- 
tremity, after  the  last  measure  of  forbearance 
has  been  exhausted. 

Imprisonment  for  contempt  is  a  rare  occur- 
rence before  any  tribunal.  If  a  court  demean 
itself  with  dignity  and  temper,  it  will  seldom 


^  Queen's  Reg.  C.  M.,  art.  7. 
2  3  Steph.  Comm.  364. 
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fail  to  control  and  repress  any  attempts  at 
insolence  or  disorder. 
a^ng  the      Whenever  it  may  be  considered  necessary, 
in  order  to  ascertain  the  opinion  of  the  court 
on   any  matter,  or  for  other  purposes,  the 

president  directs  the  court   to   be   cleared, 
when  all  persons  present  withdraw. 

Admiralty        The  Admiralty  may  from   time  to  time  frame 

may  frame  <i  <> 

orders  as  to  general  orders  for  altering  and  regulating  (subject  to 
procedure.  ^^  provisions  of  the  Naval  Discipline  Act)  the  pro- 
cedure and  practice  of  courts-martial ;  and  any  such 
general  orders  shall  have  full  effect  if  and  when 
approved  l)y  her  Majesty  in  Council,  on  a  report  of 
the  Judicial  Committee  of  the  Privy  Council,  but 
not  sooner  or  otherwise  ;  and  every  order  in  Council 
made  under  this  section  shall  l>e  laid  l^efore  l)oth 
Houses  of  Parliament.^ 

RegiiLitions      The  Queeu's  Reo^ulations  and  Admiralty 

governing  .  . 

procedure.  Instructious,  having  been  approved  by  her 
Majesty  in  Council,  govern  the  proceedings 
of  courts-martial.  The  minor  details  are 
regulated  by  the  "custom  of  the  service." 
It  is  not  in  the  power  of  the  officer  ordering 
the  court-martial,  or  of  any  other  authority, 
in  any  way  to  interfere  with  its  mode  of 
procedure. 

To  git  from  A  court-niartial  shall  sit  from  day  to  day,  \\'ith  the 
exception  of  Sundays,  until  sentence  is  given,  unless 
prevented  from  so  doing  by  stress  of  weather  or  im- 

*  Nav.  Difl.  Act,  s.  65. 


day  to  day 


PBOCEEDINGS  OF  COURTS-MARTIAL.  105 

avoidable  accident,  and  its  proceedings  shall  not  be 
delayed  by  the  absence  of  any  member,  so  that  not 
less  than  four  are  present ;  and  no  member  shall 
absent  himself  unless  compelled  so  to  do  by  sickness 
OT  other  just  cause,  to  be  approved  of  by  the  other 
members  of  the  court ;  and  if  any  member  of  a  court- 
martial  shall  absent  himself  therefrom,  in  contra- 
vention of  this  section,  he  shall  be  dismissed  from 
her  Majesty's  service,  or  shall  suffer  such  other  punish- 
ment as  may  be  awarded  by  a  court-martial.^ 

It  will  be  observed  that,  under  tliis  section, 
the  court  is  not  empowered  to  adjourn  for 
any  purpose  longer  than  from  day  to  day> 
with  the  exception  of  Sundays.  Should  the 
prisoner  be  allowed  longer  than  one  day  for 
the  jHreparation  of  his  defence,  the  court  must 
formally  assemble  each  day,  and  re-adjoum 
to  the  following  day. 

All  flag  officers,  captains,  and  commanders,  junior  Officers  to 
to  the  president,  are  to  be  present  when  the  court- 
martial  is  assembled,  and  are  to  remain  present  until 
the  proper  number  of  officers  required  to  form  the 
court  have  been  duly  swom.^ 

The  oflBcer  ordering  the  court-martial 
directs  the  attendance  of  a  sufficient  number 
of  officers  to  form  a  court,  and  to  fill  the 
vacancies  of  any  members  objected  to. 

It  is  the  duty  of  the  president  to  ascertain  President  to 

see  that  all 

that  all  officers,  who  by  their  seniority  are  members  aro 

present. 

1  Nav.  Dis.  Act,  s.  60. 

^  Queen's  Reg.  0.  M.,  art.  4. 

F  8 
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Members 
personally 
interested 
not  to  sit. 


Order  of 
sitting  of 
the  court. 


Prosecutor 
admitted. 


Captain 

conducts 

prosecution. 


Exceptions. 


required  to  sit,  are  present.  In  the  event  of 
its  being  made  known  to  the  court  that  a 
member  is  personally  interested  in  the  matter 
to  be  tried,  he  should  not  be  allowed  to  sit. 
Any  doubt  as  to  the  question  of  his  being 
personally  interested  to  be  decided  by  the 
majority  of  the  court.^     (See  p.  91.) 

The  members  take  their  seats  according 
to  their  confirmed  rank,^  the  president  at 
the  head  of  the  table,  the  next  senior  on  his 
right,  third  on  his  left,  and  so  on ;  the  judge- 
advocate  at  the  bottom  of  the  table. 

The  prosecutor  is  then  admitted,^  and 
takes  his  place  on  the  right  of  the  president. 

In  a  great  majority  of  cases,  and  in  the 
absence  of  orders  to  the  contrary,  the  captain 
of  the  ship  in  which  the  prisoner  is  serving, 
conducts  the  prosecution ;  there  is  no  bind- 
ing regulation  on  this  subject,  either  in  the 
Naval  Discipline  Act  or  the  Queen's  Regula- 
tions. In  some  cases  a  lieutenant  of  the 
prisoner's  ship,  in  others  an  officer  of  the 
civil  branch  of  the  navy,  belonging  to 
another  ship,  has  been  ordered  to  conduct 
the  prosecution. 

Should  the  officer  ordering  the  court- 
martial  deem  it  desirable,  in  the  event  of 


1  Queen's  Keg.  C.  M.,  art.  9 

2  Queen's  Reg.  C.  M.,  art.  5. 

3  Queen's  Reg.  C.  M.,  art.  11 
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the  ofl&cer  to  be  tried  being  himself  the  captain 
of  a  ship,  or  for  other  reasons,  there  does  not 
appear  to  be  any  regulation  preventing  his 
ordering  any  officer  whom  he  may  select  to 
act  as  prosecutor. 

Although  a  prosecutor  is  not  absolutely  in- 
dispensable,^ it  appears  very  desirable  that  an 
officer  should  in  all  cases  be  directed  to  act  in 
that  capacity,  in  order  that  the  evidence  may 
be  brought  before  the  court  in  the  manner 
best  calculated  to  elucidate  the  case: 


When  there  shall  be  no  prosecutor  present,  the  When 
judge-advocate,  or  person  acting  as  such,  shall  con-  advocate 
duct  the  proceedings  on  the  part  of  the  public,  so  as  P^**'®®^*®^ 
to  bring  the  whole  case  in  the  fullest  manner  before 
the  court.2 

The  provost-marshal  brings  the  prisoner  Prisonei- 

■^  o  J.  brought  in 

into  court.^ 

Should  the  prisoner  desire  to  be  attended  pj^^^^^" 
in  court  by  a  legal  adviser  or  other  person  to 
act  as  his  friend,  it  is  customary  to  grant 
permission   and   to   provide   the    necessary 
accommodation  for  him.     (See  note,  p.  120.) 

An  officer  senior  to  the  president  and  on 
full  pay,  should  not  act  as  a  prisoner's  friend  ; 


'  Queen's  Reg.  0.  M.,  art.  8,  15. 
*  Queen's  Reg.  C.  M.,  art.  8. 

'  In  the  event  of   the  prisoner  being  an    officer,  his 
Bword  is  laid  on  the  table. 
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in  other  cases  there  is,  as  a  general  rule,  no 
objection  to  officers  on  full  pay  so  acting. 
witnoMos        The  witnesses  are  mustered  by  the  officer 

ttdmlttod.  ,  .  I 

of  the  court,  who  reports  to  the  president 

that  they  are  all  present.^ 
Officer  of  tho      The  officcr  of  the  court  has  the  charge  of 
chargo  of      the  witucsses.     It  is  usual  to  give  instruc- 

tions  to  him  (see  Form,  Appendix,  p.  469), 

not  to  allow  those  who  have  been  examined 

to  communicate  in  any  way  with  those  who 

have  not. 
j[^^         The  court  is  then  declared  to  be  open,  and 

the  public  are  admitted. 

Road  war-        The  jiidge-odvocatc  sliall  then  read  the  warrant  or 
Mflombling    power  authorizing  the  court  to  assemhle.* 

The  letter  detailing  the  circumstances  of 
the  case  should  be  read  at  this  stage  of  the 
proceedings,^  unless  it  contains  allusions  to 
the  prejudice  of  the  prisoner.     (See  p.  79, 

>  It  is  the  practice  at  courtfl-martial  for  the  witneftses  to 
be  admitted  at  this  stage  of  the  proceedings,  and  to  remain 
present  during  the  reading  of  the  order  to  assemble,  in 
which  the  c^rges  are  quoted.  This  custom  is  not  in 
accordance  with  the  Admiralty  reflation.  **  Witnesses 
intended  to  be  examined  must  not  be  admitted  into  court 
until  called." — C.  M.,  art.  15. 

*  Queen's  Reg.  C.  M.,  art.  11,  Note. — Errors  discovered 
in  the  charges  should  not  be  altered  except  by  the  authority 
who  ordered  the  court-martiaL  Erasures  in  the  warrant 
are  not  expedient. 

^  This  practice  corresponds  in  principle  with  that  of 
allowing  the  prosecutor  before  a  military  court-martiaJ  to 
make  an  opening  address. 
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as  to  its  production,  if  it  contains  such  allu- 
sions.) 

This  would  appear  to  be  the  proper  time  j^pp^**^^**" 
for  an  application  to  the  court  for  a  post-  ^^^^^ 
ponement  of  the  trial,  either  on  the  part  of 
the  prosecution  or  the  defence,  on  the  ground 
of  the  absence  of  a  material  witness :  it  is 
presumed  that  the  court  would  require  affi- 
davits in  support  of  such  an  application, 
alleging  the  materiality  of  the  testimony 
expected  to  be  given  by  the  absent  witness, 
the  cause  of  absence,  whether  occasioned  by 
sudden  illness,  or  some  other  reasonable  im- 
pediment,^ and  the  impossibility  of  obtaining 
the  attendance  of  the  witness. 

The  absence  of  any  members  should  then  Absence  of 
be  accounted  for.  Should  the  authority  order- 
ing the  court-martial  have  granted  leave  to 
a  member,  or  have  permitted  him  to  be 
absent  on  account  of  urgent  duty,  the  com- 
munication thereof  to  the  president  (page 
97)  should  be  read.  The  evidence  on  oath 
of  a  medical  officer  as  to  members  absent 
Dn  account  of  sickness  to  be  taken  im- 
mediately after  the  swearing  of  the  court. 

As  soon  as  the  court  is  assembled,  and  before  being  Prisoner's 
sworn,  the  names  of  the  officers  composing  the  court  membere. 

^  This  is  the  practice  in  the  criminal  courts  of  Eng- 
land.   1  Taylor  Ev.  408. 
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sliaU  be  read  over  to  the  prisoner,  wlio  shall  be  asked 
if  he  objects  to  being  tried  by  any  member  of  the  court ; 
if  the  prisoner  shall  object  to  any  member,  the  objec- 
tion shall  be  decided  by  the  court ;  if  the  objecticm 
shall  be  allowed,  the  place  of  the  member  objected  to 
shall  be  filled  up  by  the  officer  next  in  seniority  wlio 
is  not  on  the  court-martial,  subject  to  the  regulations 
hereinbefore  contained,  ^ 

Should  there  be  more  than  one  prisoner 
to  be  tried,  each  one  should  be  separately 
asked  whether  he  objects  to  being  tried  by 
any  member. 
^^J^^onto      The  prisoner   may  then  raise  any  other 
tion.  objection  which  he  desires  to  make  respect- 

ing the  constitution  of  the  court-martial.  (See 
page  98.)  ^ 

Oaths  to  be       Before  the  court  shall  proceed  to  try  the  prisoner, ' 
te^to        ^^®  judge-advocate  shall  administer  to  every  member 
members  of  Qf  the  court  the  following  oath  ;  that  is  to  say, 
martial.  "  I  do  swear,  that  I  will  duly  ad- 

minister justice  according  to  law,  without  j^artiality. 


1  N.  D.  Act,  8.  62,  and  Queen's  Reg.  C.  M.,  art.  10. 

Instances  of  just  grounds  of  exception  on  the  part  of 
the  prisoner  are  given  at  page  95.  The  president  may 
be  objected  to  on  the  same  grounds  as  any  other  member. 
Should  the  other  members  allow  the  objection,  it  would 
be  impossible  to  form  a  court,  for  the  warrant  is  per- 
sonally addressed  to  the  president ;  a  fresh  warrant  would 
therefore  be  necessary. 

«  N.  1).  Act,  8.  62. 

'  The  oath  taken  by  the  members  of  the  court  and  the 
judge-advocate  is  not  sufficient  in  the  event  of  the  same 
members  forming  a  second  court-martial.  So  soon  as  the 
sentence  of  the  first  court  is  read,  the  president  declares 
the  court  dissolved,  and  the  members  must  be  resworn 
before  proceeding  to  a  second  trial. 
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favour,  or  affection  ;  and  I  do  further  swear,  that  I 
will  not  on  any  account,  at  any  time  whatsoever,  dis- 
close or  discover  the  vote  or  opinion  of  any  parti- 
cular member  of  this  court-martial,  imless  thereunto 
required  in  due  course  of  law.    So  help  me  God."  ^ 

As  soon  as  the  said  oath  shall  be  administered  to  oaths  to  be 
the  members   of  the    court-martial,    the  president  J^^dto" 
shall  administer  to  the  judge-advocate  the  following  J^^®". 
oath :  &c. 

"  I  do  swear,  that  I  will  not  upon 

any  account,  at  any  time  whatsoever,  disclose  or  dis- 
cover the  vote  or  opinion  of  any  particular  member 
of  the  court-martial,  unless  thereunto  required  in  due 
course  of  law.     So  help  me  God."  ^ 

The  evidence  of  a  medical  oflBcer  (on  oath)  sickness  of 

,  ^  '^  members. 

should  then  be  taken  in  the  event  of  any 
member  of  the  court  being  absent  on  ac- 
count of  sickness. 

It  is  customary  to  summon  two  officers  officers 

n     t  t  n  .  simimonod 

in  excess  of  the  number  actually  required  and  not 

n^^  •  required  to 

to  form   a  court,   to    fill  the   vacancies   of  sit. 
any  members  objected  to.     After  the  oath 
has    been  administered  to    the  court,   any 
officers  not  required  to  sit  are  allowed   to 
leave. 

The  prosecutor  should  not  be  allowed  to  Prosecutor 
withdraw   any  of   the   charges ;    the   court  withdraw 

.  n      1  charges. 

must  try  the  prisoner  on  all  the  charges 
contained  in  the  warrant. 


1  N.  D.  Act,  8.  63. 

2  N.  D.  Act,  8.  64. 
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chOTge  to  be      The  judge-advocate  shall  next  read  the  charge  or 

complaint  against  the  person  to  he  tried.  ^ 
Prisoner  The  prisoner  is  not  to  be  called  upon  to  plead  to 

caUed  upon   the  charge  or  charges  exhibited  against  him  ;  but 
to  p  cad.       ghould  he,  voluntarily,  plead  guilty,  his  plea  is  to  be 
Hea  of         recorded,  and  sentence  passed  accordingly.    On  such 
f^^-         occasions,  the  prisoner  may,  before  the  court  shall 
proceed  to  deliberate  as  to  the  sentence  to  l)e  pro- 
nounced, call  evidence  as  to  his  general  character, 
but  on  no  other  point.  * 

Plea  of  If  the  prisoner  has  been  before  tried  for 

"autrefois  «•  i  i  •  •     i 

acquit  or      tho  Same  offence,  he  may,  at  this  period  of 

convict."  '  •'  ^ 

the  proceedings,  plead  that  he  has  been  law- 
fully acquitted  or  convicted,  as  the  case  may 
be,  of  the  oflFence  alleged  in  the  charge 
against  him.^  The  true  test  by  which  the 
question  whether  such  a  plea  is  a  sufficient 
bar  in  any  particular  case,  may  be  tried,  is, 
whether  the  evidence  necessary  to  support 
the  second  charge  either  would  have  been, 
or  in  fact  was  sufficient  to  procure  a  legal 
conviction  on  the  first ;  and  it  must  also  ap- 
pear that  the  prisoner  was  actually  in 
jeopardy  on  the  former  trial,  and  was  not 
exempted  from  liability  to  suffer  judgment, 
only  by  reason  of  some  defect  in  the  constitu- 
tion of  the  court,  or  of  process,  or  the  like.* 

^  Queen's  Reg.  C.  M.,  art.  11. 

2  Queen's  Beg.  C.  M.,  art.  12. 

'  A  pardon  may  be  pleaded  in  bar,  or  an  objection  to 
the  jurisdiction  taken  at  this,  or  at  any  stage  of  the  pro- 
ceeuinfiTS 

*  Rv.  Drury,  18  L.  J.  M.  189. 
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The  proof  of  this  issue  lies  on  the  accused.  ^^^. 
To  prove  it,  the  original  minutes  of  the 
former  court-martial,  or  an  examined  copy 
of  them,  must  be  given  in  evidence  ;  ^  or  if 
the  former  trial  was  for  an  indictable  of- 
fence in  any  of  the  criminal  courts  of  the 
United  Kingdom,  it  will  be  sufficient  if  a 
document  be  produced  certified,  or  purport- 
ing to  be  certified,  under  the  hand  of  the 
clerk  of  the  court,  or  other  officer  having 
the  custody  of  the  records  of  the  court  where 
such  conviction  or  acquittal  took  place,  or  by 
the  deputy  of  such  clerk  or  other  officer,  to 
be  a  copy  of  the  record  of  the  indictment, 
trial,  conviction,  and  judgment,  or  acquittal, 
as  the  case  may  be,  omitting  the  formal  parts 
thereof.^ 

If  the  prisoner  plead  that  he  has  been  sum-  summary 

.  ,  .  punishment 

marily  punished  by  his  commanding  officer  by  com- 

•^    *  •'  °  manding 

for  the  offence  charged,  the  warrant  under  officer. 
which  he  was  punished  should  be  called  for,  or 
if  there  were  no  warrant,  evidence  should  be 
given,  that  sentence  was  actually  pronounced. 
Should  the  commanding  officer  have  sub- 
sequently cancelled  his  summary  sentence, 
the  prisoner  would  still  be  entitled  to  an 
Acquittal.^ 

^  For  this  purpose  an  application  must  be  made  to  the 
secretary  of  the  Admiralty,  to  whose  custody  the  original 
minutes  are  consigned. 

«  14&  15  Vic.  c.  99,  s.  13. 

'  At  a  court-martial  held  on  board  H.M.S.  **  Egmont," 
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Absence  of 
members. 


Hickness  of 
prosecutor. 


Should  any  member  of  a  court-martial, 
after  the  commencement  of  the  trial,  be 
compelled  by  sickness  or  other  just  cause  to 
withdraw,  the  court  may  either  adjourn 
during  his  absence,  or  continue  the  trial 
without  him  if  not  less  than  four  members 
remain  present  (s.  60).  The  member  thus 
absenting  himself  should  not  be  called  upon 
to  resume  his  seat. 

In  the  event  of  the  absence  of  more  than 
one  member  reducing  the  court  below  the 
minimum  requisite  number  of  four,  it  would 
appear  from  the  wording  of  s.  60  that  the 
court  should  adjourn  until  the  absent  mem- 
bers are  able  to  resume  their  seats,  care  being 
taken  that  the  adjournment  be  from  day  to 
day  only. 

Should  the  prosecutor  be  prevented  by 
sickness  or  other  cause  from  carrying  on  his 
duty,  it  would  appear  that  the  court  might, 
if  necessary,  either  call  upon  another  officer 
to  fill  his  place,  or  proceed  without  a  pro- 
secutor as  provided  in  art.  8,  Queen's  Regu- 
lations, Courts-Martial     Proceedings  in  the 

a  private  K.M.  was  tried  for  insubordination.  "  The 
court  having  been  informed  that  the  prisoner  had  been 
sentenced  by  the  captain  of  his  ship  to  be  imprisoned  for 
twenty-one  days  for  the  same  offence,  three  of  which  haa 
already  been  undergone,  adjudged  him  to  be  imprisoned 
for  eighteen  days,  and  to  be  discharged  from  the  service 
as  objectionable.  The  sentence  was  cancelled  as  illegal, 
the  man  having  been  already  ordered  to  be  punished  for 
the  same  offences.'*    C.  M.  Sentences,  22  Dec.  1869. 
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absence  of  the  prosecutor  are  not,  however, 
advisable,  and  should  not  be  allowed  if  it 
can  be  avoided. 

In  the  event  of  the  sickness  of  the  judge-  ^'^ 
advocate,  the  court  should  adjourn  until  he  advocate, 
is  able  to  resume  his  duties,  or  until  another 
judge-advocate  is  duly  appointed. 

Should  the  prisoner^  be  prevented  by  ^^®^ 
sickness  from  attending  the  trial,  the  court 
must  adjourn  from  day  to  day  until  his 
recovery  ;  or  should  it  appear  that  his  sick- 
ness will  probably  be  of  long  duration,  a 
report  to  that  effect  should  be  made  in 
writing  to  the  oflScer  who  ordered  the  trial ; 
or,  in  his  absence,  to  the  senior  oflScer  present, 
with  a  view  to  the  order  for  the  court- 
martial  being  cancelled  or  suspended. 

In  this  case  the  prisoner  will  be  liable  to 
be  tried  on  a  renewed  warrant. 

In  all  the  above-mentioned  cases,  medical 
evidence  should  be  taken  as  to  the  un- 
avoidable absence  through  sickness  of  the 
individual  concerned. 

The  prosecutor  is  to  be  considered  as  a  competent  Prosecutor 

xuav  be  ft 
witness  ;  but,  where  there  are  other  witnesses  to  the  witness. 

facts,  his  evidence  shall  be  taken  first.    He  may  be 

recalled,  for  cross-examination,  by  the  court,  or  by 

the  prisoner,  during  any  part  of  the  proceedings,  but 

^  It  is  a  settled  rule  of  law  that  no  evidence  is  to  be 
given  against  a  prisoner  but  in  his  presence.  2  Hawkins, 
chap.  46. 
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not  for  the  purpose  of  giving  evidence  on  any  new 
matter.^ 

This    regulation    does    not    prevent   the 
prosecutor  giving  evidence  as  to  the  charac- 
ter of  the  prisoner,  if  called  upon  by  him  to 
do  so  during  the  defence. 
Prosecutor's      In  the  cvcut  of  the  prosecutor  desiring  to 

statement.        .  ,  , 

give  evidence,  he  should  be  called  upon  to 

make  his  statement  on  oath,  and  thereupon 

he  should  be  cross-examined,  if  desired,  by 

the  court  and  prisoner. 

Exan^-         The  prosecutor  should  not  call  upon  the 

witnesses,    witnesses  to  make  a  general  statement  of 

their  knowledge  of  the  subject-matter  of  the 

trial ;  their  evidence  should  be  elicited  by  a 

series  of  questions.  {Vide  Appendix,  p.  443). 

Evidence  of      A  member  of  the  court  is  a  competent 

a  member  of      .  >   t  n  t  •  i 

the  court,  witucss  either  for  the  prosecution  or  de- 
fence, and  to  questions  of  fact  as  well  as  to 
character.     (Vide,  p.  92.) 

Evidence  Evidence  must  be  given   that  the  prisoner  was 

prisoner        Serving  on  hoard  her  Majesty's  ship  in  question  in 
sSp^books!  *^^  capacity  mentioned  in  the  charge.     The  produc- 
tion of  the  ship's  books  to  prove  that  lie  is  so  borne 
may  in  all  cases  be  dispensed  witli.=* 
Judge-  The  judge-advocate  shall  administer  an  oath  to 

adnSiSster*  every  witness  appearing  at  the  tnal,^  in  the  words 
oath.  following,  which  the  witness  is  to  repeat : — 

^  Queen's  Reg.  C.  M.,  art.  16. 
2  Adm.  Order,  21  Sept.  1869. 
'  Nav.  Dis.  Act,  s.  61. 
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"I,  A.  B.,  do  njost  solemnly  swear,  that  in  the  Form  of 
evidence  I  shall  give  before  the  court  on  the  present  ^ 
trial,  I  will,  whether  it  be  favourable  or  unfavourable 
to  the  prisoner,  declare  the  truth,  the  whole  truth, 
and  nothing  but  the  truth.     So  help  me  God."  ^ 

This  oath  is  to  be  administered  to  every  au  evidence 
witness,  for  whatsoever  purpose  called,  on  oath. 
whether  to  give  medical  evidence  as  to  the 
absence  of  members,  evidence  as  to  cha- 
racter, identity  of  prisoner,  &c.,  and  applies 
equally  to  the  prosecutor  when  he  may  have 
evidence  to  give.^ 

When  any  material  witness  is  in  hospital,  or  other-  Evidence  of 
wise  unable  from  sackness  to  appear  before  the  court  absent 
and  give  evidence,   the  same  should  be  taken  by  g^^^ 
a  magistrate,  in  the  presence  of  the  ofl&ciating  judge- 
advocate,  of  the  prisoner,  and  of  the  prisoner's  friend 
or  adviser,  should  there  be  one  ;  so  that  full  oppor- 
tunity   may    be    ajffbrded    of   cross-examining    the 
witness.    The  judge-advocate  will,  on  his  return  to 
the  court  (which  will  have  been  adjourned  during  his 
absence,  and  that  of  the  prisoner),  lay  before  it  the 
evidence  which  has  been  thus  taken.* 

Section  78  of  the  Naval  Discipline  Act,  Attendance 

,  of  witnesses 

provides    for  the   attendance   of   witnesses  *»  prison. 
undergoing  imprisonment  under  the  Act.* 

The  prosecutor  now  proceeds  to  call  wit-  witnesses 

^  -^  for  prosecu- 

tion. 

^  Queen's  Beg.  C.  M.,  art.  11. 

'  For  varions  forms  of  oath  and  solemn  alBBimation, 
see  page  356. 

^  Addenda  to  Queen's  Beg.  art.  1 47. 
^  See  p.  421,  Appendix. 
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nesses   in   the   order   that   he   thinks   best 
calculated  to  elucidate  his  case. 

Order  of  Witnesses  intended  to  be  examined  must  not  be 

^JJ^JJJ^^  admitted  into  court  until  called  ;  and  in  their  exa- 
mination tlie  following  method  shall  he  observed  : 
First,  such  as  are  in  support  of  the  charge  are  to  be 
questioned  by  the  prosecutor  (if  there  be  one),  by  the 
court,  or  judge-advocate,  and  afterwards  by  the 
prisoner.^ 
Objection  to  If  a  question  proposed  be  objected  to,  the  opinion 
questions.  ^£  ^|^g  court  shall  be  taken,  and  the  question  shall  be 
admitted  or  rejected,  as  the  majority  shall  agree.* 

Be^xamina-  If  any  now  matter  be  elicited  by  the 
witnesses,  qucstious  of  the  court  or  judge-advocate, 
the  prosecutor  will  not  be-  permitted  to 
cross-examine  the  witness  ;  but  if  he  should 
be  desirous  of  asking  any  further  questions, 
it  is  usual  to  request  the  court  to  make  the 
inquiry,  and  such  a  request,  if  reasonable,  is 
generally  granted.  A  similar  course  would 
be  pursued  in  the  examination  of  witnesses 
for  the  defence.^ 


Court  may 
originate 
e\  idence. 


The  court,  or  the  judge-advocate  (with  the  consent 
of  the  court),  may  recall  a  witness  at  any  period  of 
the  trial ;  and  may,  before  the  opening  of  the  case  for 
the  defence,  call  and  examine  any  other  person  touch- 
ing the  matter  in  question,  whose  evidence  the  court 
may  deem  necessary  for  the  furtherance  of  the  ends 
of  justice  ;  and  may  also,  after  the  close  of  the  case 

^  See    p.   443,  Appendix,  as  to  mode  of  conducting 
examination  of  witnesses. 

*  Queen's  Reg.  C.  M.,  art.  16. 
8  2  Taylor's  Ev.  1150. 
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for  tlie  defence,  call  and  examine  any  other  person, 
whose  evidence  the  accused  may  show  to  the  court  to 
be  material  in  his  behalf.^ 

It  will  be  observed  that  under  this  regu- 
lation the  court  are  empowered  hefore  the 
opening  of  the  case  for  the  defence  to  call 
any  further  witnesses  they  may  see  fit ;  after 
the  prosecution  has  been  declared  closed, 
they  can  only  call  before  them  such  fresh 
witnesses  as  the  accused  may  show  to  be 
required  on  his  behalf.^ 

Opportunity    should     be     given   to    the  witnesses 
prisoner  to    examine    any    witnesses    who  fS'^^Scu- 

T  -I  J     1     X  J.  tlon  and  not 

may  have  been   summoned   but  not   exa-«aied 
mined  on  the  part  of  the  prosecution. 

At  the  conclusion  of  the  case  for  the  prose-  Defence, 
cution  the  president  calls  upon  the  accused 
for  his  defence,  and  the  court  should  grant 
an   adjournment  for  a   reasonable   time  to 
enable  him  to  prepare  it. 

The  accused,  as  soon  as  he  is  ready,  either 
reads  his  defence  himself,  or  requests  the 
judge-advocate   to   read   it    to    the   court.^ 


^  Queen's  Reg.  C.  M.,  art.  17. 

*  The  coart  should  in  no  case  permit  an  adjournment 
for  the  purpose  of  obtaining  further  evidence,  either  on 
behalf  of  the  prosecution  or  of  the  prisoner,  unless  they 
are  satisfied  that  such  adjournment  and  production  of  the 
evidence  desired  is  not  imjust  to  the  prisoner,  and  that  it 
is  necessary  to  assist  the  course  of  justice. — ^Army  Heg. 
Appendix  A.,  p.  477. 

^  This  appears  to  have  been  the  recognized  custom  at 
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Should  the  accused  prefer  to  make  an  oral 
defence,  it  should  be  taken  down  in  his  own 
words  by  the  judge-advocate. 

^T^^lt  It  is  usual,  when  officers  are  tried  by 
*^^'  court-martial,  for  them  with  their  defence  to 
lay  before  the  court  their  certificates  of  ser- 
vice. Should  any  of  them  be  withheld,  the 
court  would  naturally  infer  that  they  contain 
nothing  favourable  to  the  accused. 

^^dSce.  Considerable  latitude  is  allowed  to  a 
prisoner  in  the  matter  of  his  defence ;  so 
long  as  nothing  is  introduced  which  is  cal- 
culated to  be  injurious  to  the  discipline  of 
the  service,  or  disrespectful  or  contemptuous 
to  recognized  authority,  he  should  be  allowed 
full  freedom  of  speech. 

^^tureof  The  accused  then  calls  the  witnesses  (if 
any)  summoned  for  the  defence,  in  the  order 
that  he  deems  most  conducive  to  his  in- 
terest. 

oonits  martiaL  Hickman  remarks  (p.  7i,  Courts-Martial) : 
'*  Although  a  prosecutor  or  a  prisoner  at  a  naval  court- 
martial,  may  avail  themselves  of  the  assistance  of  counsel, 
it  is  not  customary  to  permit  them  to  address  the  court, 
or  in  their  own  person  to  examine  or  cross-examine 
witnesses ;  their  duties  ought  to  be  confined  to  suggesting 
to  their  clients  such  course  as  they  may  deem  to  l^  most 
advisable." 

This  rule  has  often  been  relaxed  of  late  years,  and 
counsel  have  been  aUowed  to  read  the  defence,  and  to  ex- 
amine witnesses  orally. 

The  Queen's  Regulations  for  the  army  forbid  the 
reading  <^  the  defence,  or  oral  examination  of  witnesses 
by  counsel  at  military  courts-martiaL — Appendix  B., 
p.  48. 
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Each  witness  is  sworn  by  the  judge- 
advocate,  examined  by  the  accused,  cross- 
examined  by  the  court  or  judge-advocate 
and  by  the  prosecutor.^  As  to  evidence  in 
reply,  see  p.  370. 

Should  witnesses  to  character  be  called,  witnesses  to 

'  character. 

they  may  be  cross-examined  by  the  court  or 
by  the  prosecutor.     (See  p.  352.) 

When  the  evidence  is  closed,  the  prisoner  shall  be  Finding, 
removed,  and  the  prosecutor  and  bystanders  shall 
withdraw.  The  court  shall  then  consider  the  matter 
in  evidence  before  it,  and  the  judge-advocate,  by  the 
direction  of  the  court,  shall  draw  up  such  questions 
as  shall  be  agreed  upon,  whereon  to  form  a  deter- 
mination in  regard  to  the  innocence  or  guilt  of  the 
prisoner.^ 

In  taking  the  opinion  of  the  court  upon  all  ques-  Voting  of 
tions,  the  junior  officer  shall  vote  first,  and  then  the  bers™^"^ 
other  officers,  in  order  up  to  the  president ;  and  the 
votes  of  the  majority  (except  for  judgment  of  death, 
for  which  see  clause  2,  in  section  53  of  the  Naval 
Discipline  Act)  shall  decide  the  question.     Should  n  there  is  an 

I  I  p   ^  1 .  .         equal  divi- 

the  members  oi  the  court  disagree  upon  any  question,  sion  of  votes, 
and  on  a  division  the  votes  should  be  equal,  the  point 
in    question    shall    receive    the  construction   most 
favourable  to  the  prisoner. 

When  any  question  has  been  once  decided  by  the  votes  may 
court,    the    decision   is    to   be    binding  upon    the  ^  revised, 
whole  court ;    but   the   president  may,  if  he  shall 
think  fit,  require  the  members  of  the  court  to  revise 


^  See  Queen's  Reg.  C.  M.,  art.  1 5 
^  See  Queen's  Reg.  C.  M.,  art.  18. 
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their  votes,  cominenciiig,  as  before,  with  the  junior 
member.^ 

JotosriKmid  The  wording  of  the  Admiralty  Regulations 
'''*"«^  (Conrts-Martial,  art.  14),  "in  taking  the 
opinion  of  the  court,  the  junior  oflScers  shall 
vote  first,"  points  clearly  to  the  intention 
that  the  votes  of  the  members  should  be  by 
word  of  mouth,  and  not  by  voting  papers. 
There  would  have  been  no  necessity  to  lay 
down  any  rules  as  to  the  order  in  which  the 
votes  should  be  recorded,  were  it  intended 
that  they  should  be  written.  The  same 
remark  applies  to  the  votes  as  to  pimisb- 
nient. 
Judge-  In  pursuance   of  the  above   quoted   re- 

advocate 

collects  the  gulatiou,  the  judge-advocate,  as  the  assessor 
of    the    court,    collects    the   votes    of   the 
I  members. 

Finding  to        The  findiufir  must  rest  solely  upon   the 

rest  upon  ^  ^^  •         *^- 

thecvi-        evidence  which    has  been  received  bv  the 

once.  J 

court.  It  not  unfrequently  happens  that  the 
antecedents  of  the  prisoner  are  known  to 
members  of  courts-martial.  In  such  cases  it 
will  be  well  to  remember  that  "  the  law  pre- 
sumes a  man  to  be  innocent  until  the  con- 
trary is  proved,  in  other  words  a  man 
cannot  be  pronounced  to  have  committed 
a  crime  without  some  evidence  of  it."  * 

>  See  Queen's  Reg.  C.  M.,  art.  14. 
i  >  Ko*.  Crim,  Ev.,  p.  17, 
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No  communication  to  the   court  of  facts  Members  not 
within  the  private  knowledge  of  a  member  cate  their 
should  be  permitted  except  he  be  sworn  as  knowledge 

.  to  the  court. 

a  Witness. 

"  It  is  now  perfectly  settled  that  a  juror 
cannot  give  a  verdict  founded  on  his  own 
private  judgment ;  for  it  could  not  be  known 
whether  the  verdict  was  according  to,  or 
against,  the  evidence ;  it  is  very  possible  that 
private  grounds  of  belief  might  not  amount 
to  legal  evidence.  And  if  such  evidence 
were  to  be  privately  given  by  one  juror  to 
the  rest,  it  would  want  the  sanction  of  an 
oath,  and  the  juror  would  not  be  subject 
to  cross-examination.  If,  therefore,  a  juror 
know  any  fact  material  to  the  issue,  he 
ought  to  be  sworn  as  a  witness,  and,is  liable 
to  be  cross-examined ;  and  if  he  state  such 
facts  privately,  it  will  be  a  ground  of  motion 
for  a  new  trial."  ^ 

Legislators    of    almost    every    a^e     and  in  matter* 

°  .  .       .  of  doubt 

country  have  recognized  the  principle  that  sa^er  to 

•^  °  /.  1  acquit  than 

although  the  punishment  of  guilt  and  the  ^  condemn. 
protection  of  innocence  have  in  general  an 
equal  claim  on  the  administration  of  justice, 
the  latter  should  be  the  primary  care  of 
the  law,  and  consequently,  in  matters  of 
doubt  it  is  safer  to  acquit  than  to  con- 
demn. 

1  1  stark.  Ev.  816,  4th  ed. 

G  2 
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Finding 
must  be 
definite. 


Acquittal, 


Guilty. 


This,  however,  should  not  be  perverted  to 
justify  the  axjquittal  of  persons  of  whose 
guilt  no  reasonable  doubt  could  exist.  ^ 

The  finding  of  the  court  should  be  defi- 
nite on  all  points;  any  failure  in  this 
respect  may  lead  to  an  annulling  of  the 
sentence,^ 

Where  the  court  has  found  that  the  pri- 
soner is  not  guilty  of  the  charges,  it  imme- 
diately proceeds  to  record  a  sentence  of 
acquittal. 

In  the  event  of  the  prisoner  being  found 
guilty  of  the  whole,  or  of  a  part  of  the 
charges  the  following  Admiralty  regulations 
should  be  attended  to ;-«? 


Officers'  <*•  At  the  trials  of  officers,  the  coftfidential  mdex  of 

mSSai         CoMrta  martial  is,  after  conviction,  ox  on  a  prisoner 

index.  pleading  "guDty,"  and  for  the    purpose    only    of 

awarding  punishment,  to  be  laid  before  the  jcpurt  by 

the  judge-advocate,  and  any  entry  thereilf  relating 

to  the  prisoner  is  to  be  copied  and  attached  to  the 

proceedings. 

Previoun  ^'  With  regard  to  previous  misconduct  of  officers 

S*offiow8^  above  the  rank  of  petty  officer  which    has  been 

dealt  with  summarily,  and  not  by  court-martial,  the 

following  course  is  to  be  pursued  : — 

After  conviction,  or  on  the  prisoner  pleading 
guilty,  the  prosecutor  is  to  produce  written  evi- 
dence of  any  punishment,  of  forfeiture  of  time  or 
seniority,  or   of   reprimand,  that   may  have    been 


^  Best.  Law  of  Ev.  |  49,  95. 
*  Adm.  Memo^  29  Nov.,  1862. 
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imposed  by  proper  authority  under  the  Naval  Dis- 
cipline Act. 

In  cases  where  a  commanding  officer,  under  art. 
4,  page  104  of  the  Admiralty  Instructions  (1861), 
may  have  corrected  an  officer  for  misconduct,  instead 
of  reporting  it  to  a  superior  authority,  he  is  to  make 
an  entry  thereof  in  the  ship's  log  under  the  date  of 
such  correction,  and  to  read  the  same  to  the  officer 
concerned. 

If  such  officer  is  afterwards  tried  by  court  martial 
on  any  charge,  and  is  convicted  or  pleads  guilty,  the 
prosecutor  shall,  after  his  conviction  or  pleading 
guilty,  lay  before  the  court,  to  assist  them  in  passing 
sentence,  the  entries  or  certified  copies  of  the  entries 
of  such  previous  corrections,  which  shall  be  con- 
sidered sufficient  evidence  of  the  facts  therein  stated  ; 
and  copies  of  entries  thus  produced  are  to  be  attached 
to  the  minutes  of  proceedings.^ 

c.  After  conviction,  but  before  passing  sentence,  the  Of  men. 
court-martial  may  call  for  the  prisoner's  certificate 
of  service,  and  may  refer  to  the  defaulters'  book 
and  record  of  conduct  book,  for  information  as  to 
the  previous  conduct  of  the  prisoner ;  but  extracts 
from,  or  copies  of,  all  docimients  that  may  be  con- 
sulted by,  or  influence  the  decision  of,  the  court, 
whether  such  documents  be  received  as  evidence  or 
not,  are  to  be  forwarded  to  the  Admiralty  with  the 
proceedings.* 


1  Circular  36  of  1871. 

'  Addenda  to  Queen's  Keg.,  art.  148.  Note,  The  court 
cannot  originate  any  inquiry  as  to  the  previous  character 
of  prisoners,  except  as  pointed  out  above.  It  would  be 
unfair  to  a  prisoner  on  conviction  or  pleading  guilty,  to 
produce  evidence  of  former  offences  of  which  tnere  was 
no  record,  and  which  he  would  be  unprepared  to  defend. 
Adm.  Letter,  3  Dec.  1870,  L.  M  M. 
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The  court  should  be  re-opened  for  the 
purpose  of  receiving  this  evidence  as  to  the 
antecedents  ef  the  prisoner,  and  the  copies 
verified  in  open  court  by  comparison  with 
the  original  books  and  certificates.  ^ 

The  court  is  not,  at  this  stage  of  the 
proceedings,  bound  by  the  rigid  rules  of 
evidence.  Any  letters,  certificates,  &c.,  as  to 
character,  which  the  prisoner  may  be  desirous 
of  laying  before  it,  may  be  considered  pre- 
vious to  awarding  sentence. 
?^^^^^*^^  The  inquiry  as  to  the  former  conduct  of 
•cntence.  ^}jg  prisoner  having  been  completed,  the  court 
is  again  cleared,  and  proceeds  to  deliberate 
upon  and  frame 'the  sentence. 

S*h^Sd^^*  If  the  prisoner  be  found  guilty  of  a  breach  of  any 
quate  to  of  the  articles  of  war  established  by  law,  the  court 
°  ®°^'  shall  considet  and  determine  on  the  punishment 
proper  to  be  inflicted  in  conformity  therewith.  The 
judge-advocate  shall  draw  up  the  sentence  accord- 
ingly, being  careful  to  specify  therein  the  charge,  or 
substance  of  it ;  and  the  same  shall  be  signed  by 
every  member  of  the  court,  by  way  of  attestation, 
notwithstanding  any  difference  of  opinion  there  may 
have  been  among  the  members.*  . 

Sr^wm*^       The  sentence  ought  always  to  be  a  subject 
SiIS^        of  anxious  deliberation  amongst  the  members 

1  Circular  36  of  1871. 

3  Queen's  Beg.  C.  M.,  art.  18. 
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of  a  court-martial.  It  is  incumbent  upon  the 
court,  in  awarding  punishment,  to  pay  due 
regard  to  previous  character,  as  well  as  to 
weigh  carefully  every  circumstance  of  miti- 
gation in  the  conduct  of  the  prisoner  during 
the  course  of  the  transaction  which  consti- 
tutes the  oflfence  of  which  he  is  found  guilty. 
The  extreme  measure  of  punishment  appli- 
cable to  each  offence  is  calculated  for  extreme 
cases :  if  an  offence  be  characterized  by  no 
circumstance  of  aggi-avation,  the  punishment 
ought  to  be  very  considerably  modified.  Such 
is  the  invariable  practice  of  the  judges  in  the 
ordinary  criminal  courts,  and  such  is  the  evi- 
dent intention  of  the  legislature  in  entrusting 
a  court-majrtial  with  discretionary  powers  of 
so  extensive  a  nature. 

In  awarding  sentence,  the  court  shpuld  ^r^^^be 
take  into  consideration  the  former  services  °®^*^®"^- 
and  any  other  claims  which  the  prisoner  may 
lay  before  them,  with  a  view  to  his  being 
more  leniently  dealt  with.  It  is  objection- 
able for  a  court  to  award  a  sentence  and  then 
to  recommend  a  prisoner  to  the  favourable 
consideration  of  the  Admiralty.  Such  a 
course  throws  a  responsibility  upon  others 
which  properly  belongs  to  the  court.^ 

The  members  register  their  votes  on  the  voting  of 

p  .  1  .    .        1  members  as 

question  oi  punishment  m  the  same  manner  to  pimiah- 

■*  ment. 

1  Adm.  Order,  15  Oct.'1870. 
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as  they  do  in  the  case  of  the  finding:  the 
junior  member  votes  first;  the  judge-advo- 
cate collects  the  votes ;  the  vote  of  the  ma- 
jority decides  the  question.^ 

Should  the  votes  of  the  members  vary  so 
considerably  as  not  to  give  an  actual  majority 
in  favour  of  the  award  of  any  given  punish- 
ment, the  president  should  call  on  the  mem- 
bers to  revise  their  votes.  Should  the  votes 
be  equal,  the  sentence  most  fiavourable  to  the 
prisoner  should  be  adopted.^  It  is  not  per- 
missible to  take  an  average  of  the  votes  of 
the  members  (e.gr.,  in  determining  the  period 
of  imprisonment  to  be  awarded),  as  by  so 
doing  the  votes  of  the  majority  would  be 
materially  modified  by  the  votes  of  the 
minority, 
^membeni  When  the  majority  of  members  find  a 
SwS.^'  prisoner  guilty,  the  verdict  must  be  accepted 
as  that  of  the  court,  and  every  member  must 
vote  for  such  punishment  as  he  considers 
commensurate  to  the  offence  proved,  even 
though  he  may  not  by  his  individual  vote 
have  concurred  in  the  guilt  of  the  prisoner. 
Sentence  and  punishment  follow  as  the  legal 
consequence  of  the  finding. 

"The  immemorial  practice  at  all  courts- 
martial  has  been,  and  necessarily  must  be. 


^  Queen's  Keg.  C.  M.,  art.  14. 
'  Queen's  Beg.  C.  M.,  art.  14. 


I 


PROCEEDINGS  OF  COURTS-MARTIAL.  129 

that  all  questions  on  which  diflference  of 
opinion  can  arise  should  be  decided  by  the 
votes  of  a  majority  of  members. 

"  The  first  and  most  important  question  in 
framing  the  sentence  of  the  court  must  be  to 
determine  the  guilt  or  innocence  of  the 
prisoner;  and  when  this  question  has  been 
clearly  and  finally  decided  by  a  majority  of 
the  members,  it  becomes  the  obvious  duty  of 
the  whole  court  to  abide  by  that  decision,  and 
either  acquit  the  prisoner,  if  declared  innocent 
by  a  majority,  or  to  award  a  proper  punish- 
ment for  the  offence  of  which  he  may 
have  been  pronounced  by  a  majority  to  be 
guilty. 

"  In  the  case  of  votes  being  equal,  the  con- 
struction most  favourable  to  the  prisoner  is 
to  be  adhered  to ;  but  when  once  the  opinion 
of  a  majority  has  been  pronounced  it  becomes 
the  plain  duty  of  all  the  members  of  the  court 
to  consider  the  punishment  most  proper  to  be 
awarded  to  the  offence  which  has  been  thus 
pronounced  by  the  majority  to  have  been 
proved."^ 

In  drawing  up  the  sentence,  the  following  The 
points  should  be  attended  to : — 

1  Adm.  Letter,  24  July,  1860,  L,  This  is  in  ac- 
cordance with  the  practice  at  military  courts-martial. 
Simmons  remarks : — ''  The  prevailing  custom  of  the  army 
is,  that  each  member  should  give  his  vote  as  to  the  nature 
and  degree  of  punishment,  though  he  may  have  voted  for 
acquittal "  (p.  275) 

G  3 
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1.  To  specify  therein  the  charge,  or  the 
Bubstance  of  it.^ 

2.  To  state  clearly  what  parts  of  the  charge 
or  charges  are  proved,  and  what  not  proved. 
A  convenient  method  of  expressing  this,  when 
a  charge  is  partly  proved,  is  to  state, "  proved, 
with  the  exception  of    .     .     .     ." 

3.  To  State  that  the  charges  are  proved  on 
the  confession  of  the  prisoner,  when  such  is 
the  case.^ 

4.  To  record  the  acquittal  of  the  prisoner 
of  such  charges,  or  parts  of  charges,  as  are 
not  proved. 

6.  To  ascertain  that  the  punishment  aw  arded 
for  such  charges  or  parts  of  charges  as  are 
proved  is  in  accordance  with  the  provisions  of 
the  section  of  the  Naval  Discipline  Act  of 
which  the  offence  is  a  breach. 

6.  To  ascertain  that  the  prisoner  is  sub- 
ject to  the  punishment  awarded  (s.  53,  cl. 

11). 

7.  To  limit  the  punishments  to  those  laid 
down  in  s.  62,  and  their  duration  to  the  extent 
authorized  by  s.  53.* 


1  Queen's  Reg.  C.  M.,  art.  18.    See  pp.  342—347. 

•  AdiiL  Letter,  24  Oct.,  1864. 

'  All  other  puniBhnients  are  illegal,  and  cannot  be 
oarried  out.  It  is  beyond  the  power  of  the  court  to  direct 
that  an  officer  be  placed  on  half -pay  or  be  not  employed 
again,  that  a  prisoner  make  good  the  value  of  articles 
maliciously  destroyed  by  him,  &c.,  &c. 
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8.  To  follow  the  wording  of  the  Naval  Dis- 
cipline Act  as  closely  as  possibla 

9.  To  confine  the  finding  of  the  court 
specifically  to  oflFences  of  the  same  class  as 
those  chcirged^  and  not  to  extend  it  to  offences 
of  a  different  class,  or  those  involving  a  greater 
degree  of  punishment.^ 

10.  To  substitute  no  other  punishment 
for  the  peremptory  punishments  laid  down 
in  ss.  2,  3,  5,  and  28,  for  offences  of  a 
traitorous,  scandalous,  fi'audulent,  or  un- 
officerlike  character. 

11.  To  express  if  imprisonment  be  awarded, 
that  the  term  is  to  commence  from  the  date 
of  the  sentence.^ 

12.  To  define  clearly  for  what  portion  or 
portions,  if  any,  of  a  term  of  imprisonment, 
hard  labour  or  solitary  confinement  is  to  be 
awarded.^     (See  App,  p.  467.) 

13.  To  ascertain  that  the  amount  of  soli- 
tary confinement  awarded  does  not  exceed 
the  authorized  limit  (s.  53,  cl.  8). 

14.  To  provide  that  prisoners  to  be  dis- 
missed fi:om  her  Majesty's  service  at  the 
expiration  of  their  imprisonment,  be  not 
sentenced  to  confinement  in  a  naval 
prison.* 

1  Nav.  Dis.  Act,  b.  48. 
s  Queen's  Beg.  O.  M.,  art.  24. 
»  Nav.  Dis.  Act,  s.  63,  cL  8,  9. 
^  Lewes  Naval  Prison  regolations. 
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15.  To  provide  that  hard  labour  be  awarded 
to  all  prisoners  sentenced  to  confinement  in 
Lewes  naval  prison.^ 

16.  To  provide  that  boys  who  are  to  be 
retained  in  her  Majesty's  service  be  sentenced 
to  imprisonment  in  naval  or  military  prisons 
only.2 

tavofved  in       ^^  cases  whore  punishments  are  awarded 
p?^£-       which  necessarily  carry  with   them  certain 
ments.        penalties,  it  is  not  necessary  to  repeat  in  the 
sentence  the  penalties  incurred.     Imprison- 
ment of  petty  oflBcers  necessarily  involves 
disrating,  &c.  (s.  53,  cl.  10) ;  it  may  not  fee 
within  the  power  of  the  court  to  decide  to 
what  rating  a  petty  officer,  whom  they  sen- 
tence to   imprisonment,   shall   be   disrated. 
The  rating  to  which  he  must  be  reduced 
depends  upon  his  capabilities,^  which  cannot 
always  be  determined  by  the  court. 
dese^ra  In  the  case  of  deserters  it  is  within  the 

discretion  of  the  court  to  give  directions  as 
to  the  disposal  of  the  effects  of  the  prisoner 
(s.  19). 
unanimoui       It  is  improper  to  state  in  the  sentence 

verdict.  *      ■*^ 

that  the  members  of  the  court  are  unani- 
mous in  their  verdict,  or  in  their  judgment 
on   any  particular    point.      The    object   of 


1  Lewes  Naval  Prison  regulations. 
^  Summary  Punishment  Table, 
s  Queen's  Beg.,  art.  57,  p.  121. 
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the  oath  taken  by  the  court  is  to  prevent 
the  vote  or  opinion  of  any  particular  member 
being  divulged,  and  a  general  statement  in 
the  sentence  which  makes  known  the  vote  of 
every  member  of  the  court  is  evidently  con- 
trary to  the  spirit  of  the  oath.^ 

When  a  court-martial  is  called  upon  to  8oai«  of 
determme  the  question  of  punishment  at  the  ment 
conclusion  of  a  trial,  it  will  be  requisite  to 
conform  most  strictly  to  the  following  rule, 
in  accordance  with  which  the  discretionary 
powers  of  the  court  must  be  exercised : — 

"  Where  any  punishment  is  specified  by  this  Act 
as  the  penalty  for  any  offence,  and  it  is  further 
declared  that  another  punishment  may  be  awarded 
in  respect  of  the  same  oflfence,  the  expression  *  other 
punishment  *  shall  he  deemed  to  comprise  any  one  or 
more  of  the  punishments  inferior  in  degree  to  the 
specified  punishmentt  according  to  the  scale  hereinbefore 
mentioned  ;  but  corporal  punishment  shall  be  deemed 
equal  in  degree  to  imprisonment,  and  may  in  all 
cases,  subject  to  the  foregoing  regulations,  be  in- 
flicted as  a  substitute  for  or  in  addition  to  imprison- 
ment." « 

Where  the  amount  of  punishment  for  any  offence  -Power  pf 

■'■  ,  •'  court- 

under  this  Act  depends  upon  the  intent  with  which  martial  to 

it  has  been  committed,  and  any  prisoner  is  charged  with  which 

with  having  committed  such  offence  with  an  intent  ^5^. 


committed 


^  **An  error  was  committed  in  annoimcing  that  the 
court  came  to  a  unanimous  opinion,  this  course  being  con- 
trary to  the  custom  of  the  service.''  Adm.  Minute, 
1 0  July,  1874.    Court-martial  on  Bear- Admiral  Bandolph. 

'  Nav.  Die.  Act,  s.  55. 
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involving  a  greater  degree  of  pnnisliment,  a  court- 
martial  may  find  that  the  offence  was  committed  with 
an  intent  involving  a  less  degree  of  punishment,  and 
award  such  punishment  accordingly.^ 
Power  of  Where  any  prisoner  shall  be  charged  with  murder, 

mMtiai  to  a  court-martial  may  find  him  guilty  of  manslaughter 
find^oner  ^j.  ^f  ^  common  assault ;  where  he  shall  be  charged 
i^r  with  sodomy,  a  court-martial  may  find  him  guilty  of 

charge  of  an  indecent  assault ;  where  he  shall  be  charged  with 
^^^''  theft,  a  court-martial  may  find  him  guilty  of  an 
attempt  *  to  thieve,  or  of  embezzlement,  or  of  wrong- 
ful appropriation  of  property  belonging  to  another  ; 
and  generally  where  any  prisoner  shall  be  charged 
with  any  offence  under  this  Act  he  may,  upon  failure 
of  proof  of  the  commission  of  the  greater  offence,  be 
found  guilty  of  another  offence  of  the  same  class 
involving  a  less  degree  of  punishment,  but  not  of 
any  offence  involving  a  greater  degree  of  punish- 
ment' 

Under  this  section,  prisoners  charged  with 
desertion  (s.  19),  are  frequently  found  guilty 
of  breaking  out  of  the  ship  (s.  22),  or  of 
"Absence  without  leave  (s.  23). 

Similarly,  ofiScers  tried  under  section  28, 
on  charges  of  cruelty  or  of  scandalous 
or  fraudulent  conduct,  might  be  acquitted 
of  the  cruelty  or  scandalous  or  fraudulent 

1  Nav.  DiB.  Act,  s.  47. 

'  At  common  law  every  attempt  to  commit  a  felony 
or  misdemeanor  is  in  itself  a  misdemeanor.  So  long  as 
the  act  rests  in  bare  intention  it  is  not  punishable.  But 
if  that  intention  be  imequivocally  'manifested  by  some 
overt  act,  then  it  becomes  an  offence  cognizable  by  the 
law.     EoBcoe's  Crim.  Ev.,  p.  302. 

•  Nav.  Dis.  Act,  s.  48. 
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conduct,  and  found  guilty  (a  43)  of  acts  to 
the  prejudice  of  good  order  and  naval  dis- 
cipline. 

The  Naval  Discipline  Act  ^  provides  for  f^^{ 
the  punishment  of  such  naval  witnesses  witnewes. 
(subject  to  that  Act)  as,  after  having  been 
duly  summoned,  failed  to  attend,  or  prevari- 
cate in  their  evidence,  or  behave  with  con- 
tempt to  the  court.  The  court  is  empowered 
summarily  to  imprison  such  witnesses  for  a 
term  not  exceeding  three  months  in  the  case 
of  non-attendance  or  prevarication,  and  not 
exceeding  one  month  in  case  of  contempt  of 
court.  It  should  be  observed  that  no  other 
punishment  than  imprisonment  can  be 
awarded  for  these  offences  (s.  66).  The 
usual  mode  of  recording  the  award  of  such 
punishment  is  to  include  it  in  the  sentence 
of  the  court-martial.     (App.,  p.         .) 

It  is  competent  for  a  court-martial  to 
record  in  the  sentence  their  opinion  that 
the  evidence  of  a  witness  has  been  given  in 
an  unwilling  or  unsatisfactory  manner ;  but 
it  is  not  competent  to  award  any  punish- 
ment, whether  a  "  reprimand  **  or  otherwise, 
to  any  witness,  except  as  pointed  out 
above. 

The  court  may  also  comment  in  their 
sentence  on  the  censurable  conduct  of  any 

^  Nav.  Dis.  Act,  b.  66. 
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Court 
dissolved. 


Disposal 
of  the 
sentenoa 


individuals  which  may  have  been  brought  to 
their  notice  during  the  trial.^ 

Judge-  After  the  sentence  shall  have  been  drawn  up  and 

pronounces  signed,  all  persons  shall  be  readmitted,  and    the 
sentence,      prisoner  being  also  present,  the  judge-advocate  shall, 
by  direction  of  the  court,  pronounce  the  same.* 

The  sentence  having  been  pronounced,  the 
president  declares  the  court  dissolved. 

Inunediately  the  court-martial  is  over,  the  judge- 
advocate  is  to  deliver  the  original,  or  a  copy  of  the 
sentence  (according  to  circumstances,  as  explained  in 
the  following  article),  to  the  president,  who  is  to  wait 
upon  the  commander-in-chief  or  senior  officer  present 
with  the  same  .8 

The  original  minutes  of  the  evidence  and  proceed- 
ings, and  the  sentence  passed  by  the  court-martial^ 
shall  be  transmitted,  by  the  judge-advocate,  to  the 
commander-in-chief,  or  senior  officer  present,  as 
directed  in  the  69th  section  of  the  Naval  Discipline 
Act,  to  be,  by  such  commander-in-cliief  or  senior 
officer,  forwarded  to  the  secretary  of  the  Admiralty.* 

If  the  court-martial  shall  have  been  held  at  a  place 
distant  from  the  commander-in-chief,  find  the  senior 
officer  present  shall  deem  it  expedient  to  transmit 
the  minutes  and  sentence  direct  to  the  Admiralty, 
the  judge-advocate  shall  make  a  copy  thereof,  to  be 
forwarded  by  him  to  the  commander-in-chief ;  but 


Of  the 
minutes. 


^  No  action  for  libel  will  lie  for  such  remarks  (vide  p. 
800.) 

'  Queen's  Reg.  C.  M.,  art.  19. 

*  Queen's  Reg.  C.  M.,  art.  20. 

*  Queen's  Reg.  O.  M.,  art  21.  Note,  No  noiationB 
should  be  ma^e  on  court-martial  sentences  and  minutes 
by  officers  forwarding  them. 


PROCEEDINGS  OF  COURTS-MARTIAL.  137 

where  the  authority  of  the  commander-in-chief  is 
required  to  cany  the  sentence  into  execution,  the 
original  proceedings  and  finding  of  the  court  must  be 
sent  to  that  officer  in  the  first  in&tance,  and  copies 
thereof  furnished  to  the  Admiralty.^ 

In  all  cases  where  the  sentence,  or  any  portion  ?*?5"^*°* 
of  the  sentence,  has  to  be  carried  into  effect  in  Eng-  miraity  of 
land,  under  the  authority  of  the  Admiralty,  it  is  sentence, 
essential  that  the  minutes  of  the  court-martial  should 
be  forwarded  to  the  secretary  of  the  Admiralty  at  the 
same  time  and  by  the  same  conveyance  as  the  original 
sentence. 

The  minutes  and  sentence  of  each  court-martial 
should  be  sent  Separately,  excepting  only  where  more 
than  one  court  may  havie  been  held  for  any  special 
reason  to  inquire  into  the  conduct  of  various  persons 
serving  on  board  the  same  ship,  and  to  try  them  for 
their  respective  participation  in  one  and  the  same 
offence.* 

1  Queen's  Reg.  C.  M.,  art.  21.  Note,  No  notations 
shonld  be  made  on  court-martial  sentences  and  minutes 
by  officers  forwardmg  them. 

*  Addenda  to  Queen's  Reg.,  art.  149. 
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Many  of  the  duties  of  the  judge-advocate 
have  been  enumerated  in  Chapters  5  and  7, 
but  it  may  be  useful  to  define  his  recognized 
functions. 

The  following  are  the  Admiralty  regula- 
tions on  the  subject : — 

To  record         The  judge-advocate  shall  take  down  in  writing  the 
denoe. "        evidence  given  by  each  witness,^  and  shall  read  the 

^  The  questions  put  to  the  witnesses  to  be  numbered 
consecutively.  All  alterations,  interlineations,  &c.,  to  be 
initialled  by  judge-advocate. 
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same,  in  his  hearing,  to  the  court  whem  required  to 
do  so,  that,  in  case  of  a  mistake,  it  may  be  corrected. 
He  shall  also  take  minutes  of  the  proceetlings  of  the  Mimites  of 
court ;  and,  when  there  shall  be  occasion,  advise  the  ^*"**^ 
court  of  the  law,  and  the  proper  forms    of  pro- 
ceedings, delivering   his  opinion  on  any  doubts  or  To  advise  m 
difiEiculties  that  may  arise  in  the  course  of  the  trial.^   procedure. 
The  regularity  or  legality  of  the  proceedings,  or  to  give  hia 
finding,  or  sentence,  of  a  court-martial,  may  depend  q^^^Sna^of 
on  the  correct  solution  of  a  question  having  no  con-  aifficmity. 
nection  with  technical  law  ;  and  on  every  question  on 
which  such  regularity  or  legality  may  depend,  it  is 
the  duty  of  the  judge-advocate  to  advise  the  court  to 
the  utmost  of  his  knowledge  and  ability  ;   he  is, 
therefore,  not  only  to  advise  the  court  as  to  the  law, 
and  proper  forms  of  proceeding,  but  will  also  be 
careful  to  state  his  opinion  on  every  question  of 
doubt  or  difficulty  that  may  arise  in  the  course  of  the 
trial,  whatever  may  be  the  nature  of  such  question, 
or  of  the  subject  matter  to  which  it  relates,  and 
whether  his  opinion  with  respect  to  it  be  asked  by 
the  court  or  not.* 

The  judge-advocate  is  the  assessor  of  the  ^'^^ 
court ;  it  is  his  duty  to  advise  the  court  on  ^t^f**~^ 
all  points  of  law  or  practice  which  may  arise, 
and  to  lay  any  suggestions  before  the  court 
touching  the  conduct  of  the  trial,  which  may 
appear   to   him   conducive   to   the   ends  of 


'  Queen's  Reg.  C.  M.,art.  13. 

«  Addenda,  1868,  art.  146.  "  The  opinion  of  the 
deputy  judge-advocate  must  be  considered  conclusive 
upon  any  pomt  of  law  or  procedure  which  arises  upon 
a  trial  at  whidi  he  officially  attends."  Army  Reg.  App. 
A.,  p.  480. 


court 
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wiiento     justice.      When    there    is    no    prosecutor 

proflecuto.  _ 

present,  the  judge-advocate  conducts  the 
proceedings  in  support  of  the  charge  before, 
the  court  on  the  part  of  the  public.^  For 
How  far  to  the  defence,  he  ouofht  to  render  such  assist- 
f^ccoBfid.  ance  to  the  accused  as  a  judge  in  a  criminal 
case  would  afford  to  a  prisoner  undefended, 
for  it  is  the  duty  of  the  judge-advocate  to 
prevent,  as  far  as  in  him  lies,  injustice  from 
bein^  done.  * 

•  "  It  is  undoubtedly  the  duty  of  the  judge- 
advocate  that  the  proofs  on  the  part  of  the 
Crown  and  the  prisoner  should  be  properly 
laid  before  the  court ;  and  when  the  point 
is  doubtful,  he  should  incline  on  the  part 
of  the  prisoner."  ^ 

One  of  his  most  important  duties  is  to 
object  to  the  admission  of  improper  evidence, 
and  to  point  out  to  the  court  the  irrelevancy 
of  all  such  matters  as  may  be  adduced  which 
do  not  tend  to  prove,  either  directly  or  con- 
sequentially, the  charges  under  investigation.* 
To  maintain      The  judge-advocate  should  not  express  an 

an  impartial        .    .  .  . 

podtion.      opinion  as  to  the  guilt  or  innocence  of  the 

^  Qaeen's  Reg.  C.  M.,  art.  8. 

'  "  In  all  cases  where  a  prisoner  is  undefended,  the 
deputy  judge-advocate  is  to  take  care  that  the  prisoner 
does  not  lose  any  privilege  that  the  law  allows  him  in 
the  conduct  of  the  trial'*  Army  Keg.,  App.  A.,  p. 
480. 

'  Bathurst,  J.,  quoted  by  McArthur  on  C.  M. 

^  Kennedy,  quoted  by  Hughes,  Duties  of  J.  Advs.,  ch. 
6,16. 


To  object  to 

improper 

evidence. 
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prisoner  or  the  amount  of  punishment  to  be 
awarded  to  him.  It  is  his  duty  to  advise 
the  court  on  the  legality  or  suflSciency  of  the 
evidence,  and  to  take  care  that  all  legal 
details  are  strictly  observed ;  but  he  is  in  no 
manner  responsible  for  the  adequacy  or  in- 
adequacy of  the  sentence.  Whilst  he  should 
ascertain  that  the  punishment  proposed  is 
in  strict  accordance  with  the  provisions  of 
the  Naval  Discipline  Act,  he  should  be  care- 
ful to  maintain  an  entirely  impartial  position. 

If  any  legal  or  other  question  of  great  ^"^^t*o?*  ^^ 
doubt  and  difficulty  arise  during  the  trial,  it  d^^^uity. 
would  be  the  duty  of  the  judge-advocate 
(after  advising  the  court  on  their  judgment 
at  the  time)  to  lay  the  point  before  the 
president  for  transmission  through  the  proper 
channel  to  the  Admiralty,  for  the  considera- 
tion and  ultimate  determination  of  the  board 
and  their  legal  advisers. 

But  should  an  immediate  decision  on  any 
such  question  be  necessary  to  enable  the  trial 
to  proceed,  and  the  court  and  judge-advocate 
be  unable  to  decide  the  point  at  issue,  it 
would  be  proper  to  adjourn  for  the  purpose 
of  obtaining  the  instruction  of  the  authority 
which  ordered  the  court. 

The  judge-advocate  should  enter  on  the  The 
minutes  only  the  formal  ptoceedings  of  the 
court,  and  not  any  mere  memorandum  of  his 
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own.  OpiDions  expressed  by  the  judge- 
advocate  on  questions  of  law  put  to  him  do 
form  part  of  such  formal  proceedings  and  are 
proper  therefore  to  be  put  in  the  minutes. 
The  president  of  the  court  would  be  justi- 
fied, as  such,  in  ordering  the  exclusion  from 
the  minutes  of  any  matter  improperly  pro- 
posed or  insei-ted.  It  is  the  duty  of  the 
judge-advocate  to  insert  such  questions  as 
are  actually  put  and  answered,  although 
objectionable  as  evidence.  He  may,  of 
course,  advise  the  members  of  the  court 
against  putting  questions  which  appear  to 
him  to  be  irrelevant  or  calculated  to  mislead. 
Objections        When  a  question  is  proposed  to  be  put  to 

to  interroga-  ,  ,  ,         ,        ^ 

*<»*«».  a  witness  in  the  course  of  examination  before 
courts-martial,  it  has  become  the  practice  for 
the  judge-advocate  to  reduce  it  to  the  form 
of  a  written  interrogatory,  before  the  witness 
is  called  on  for  his  answer.  This  practice, 
though  sanctioned  by  long  usage,  is  neither 
directed  by  statute  nor  the  Queen  s  regula- 
tions ;  it  is  opposed  to  the  common  sense 
rules  of  every  court  where  witnesses  are  ex- 
amined viva  voce.  Its  obvious  eflfect  is  to 
impede  the  course  of  justice,  and  un- 
necessarily lengthen  the  proceedings  of  the 
court  The  previous  discussion  with  respect 
to  the  shape  of  the  question,  gives  a  pre- 
varicating    witness     time     to    collect    his 
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thoughts,  fence  with  the  question,  and  frame 
his  answer  accordingly  ;  it  altogether  checks 
the  brisk  fire  of   cross-examination,  before 
which  a  fraudulent  witness  quails.     There  is 
no   corresponding    advantage,   for   answers, 
not  questions,  constitute  the  materiality  of 
testimony;    in  the  exceptional  case — when 
an  UTCgular  question  is  put  in  the  courts  of 
common  law,  and  objected  to  by  the  opposite 
party — the  judge  takes  down  the  question  in 
writing,  for  the  purpose  of  deciding  on  argu- 
ment, whether  it  can  legally  be  put  to  the 
witness  or  not ;  on  all  other  occasions,  the 
reduction  of  questions  to  writing,  when  not 
injurious,   can    only    be   useless;     for    the 
interposition  of   the  questions  embarrasses 
the  continuity  of  the  story  in  the  minutes, 
whilst  it  doubles  the  labours  of  the  judge - 
advocate,  and  consumes  the  time  of  the  court 
for  no  adequate  object. 

A  technical  impediment  of  this  nature  is  a 
serious  blot  in  the  procedure  of  a  court, 
which  might  be  expected  to  prove  itself  a 
model  in  the  clear  off-hand  investigation  of 
facts.  It  might  be  well  for  the  members  of 
courts-martial  to  recollect  "that  in  all 
matters  touching  the  trial  of  crimes  by 
court-martial,  whereon  the  military  law  is 
silent,  the  rules  of  the  common  law  of  the 
land  (tq  the  benefit   of   which  all  British 
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subjects  axe  entitled  for  the  protection  of  life 
and  liberty)  must  of  necessity  be  resorted 
to."  1 

Tranamis-         Every  judge-advocate  shall  transmit,  with  as  much 

sion  of  ,...  1       .1  •    •      1  -I* 

minutes  and  expedition  as  may  be,  the  original  proceedings,  or  a 

sentence.  complete  and  authenticated  copy  thereof,  and  the 
original  sentence  of  every  court-martial  attended  by 
hira,  to  the  commander-in-chief  or  senior  officer,  who 
shall  transmit  them  to  the  secretary  of  the  Admiralty 
for  the  time  being.' 

Not  to  The  judge-advocate  is  on  no  account  to 

copy  of        furnish  copies  of  the  minutes  in  whole  or  in 

minutes. 

part  to  any  person  whatever.^ 

Copy  of  Any  person  tried  by  a  court-martial  shall  be  en- 

Snbe^  titled,  on  demand,  to  a  copy  of  such  proceedings  and 
sentence  at  any  time  not  sooner  than  six  months 
after  the  trial  if  the  same  takes  place  in  the  Mediter- 
ranean, three  months  if  at  any  other  naval  station 
within  Europe,  and  twelve  months  if  elsewhere  (upon 
payment  for  the  same  at  the  rate  of  fourpence  per 
folio  of  seventy-two  words),  but  no  such  demand 
shall  be  allowed  after  the  space  of  three  years  from 
the  date  of  the  final  decision  of  such  court.  ^ 

1  Tytler,  E8J«ay  on  C.  M.  359  Note.  The  Admiralty,  on 
21  March,  1864,  directed  that  no  change  should  be  made  in 
the  manner  of  conducting  the  proceedings  of  courts- 
martial,  but  that  the  evidence  should  continue  to  be 
taken  in  the  form  of  intern^^tories. 

'  Naval  Dis.  Act,  s.  69  ;  see  also  p.  136. 

>  Adm.  Order,  26  March,  1812, 

*  No  other  person  is  entitled  to  demand  a  copy  of  them. 
Nav.  Dis.  Act,  s.  69. 


obtained. 


145 


CHAPTER  IX. 


OF  THE  JURISDICTION   OF    COURTS-MARTIAL. 


JuBiSDionoN  Derived  from  Naval  Dis 

oiPLiNE  Act         .... 
Limits  of  Jurisdiction     . 
Classes  of  Persons  Subject  to  the  Act 
BoTAL  Marines  Embarked — Coastguard 

Serving  Ashore 
Foreigners  Serving  in  the  Navy     . 
Discipline  amongst  Troops  Embarked 
Passengers  Subject  to  the  Act 
Jurisdiction  as  to  "Place  '*    . 
Classification  of  Places  . 
Inland  Waters         .... 
Jurisdiction  of  the  Admiralty 
Arms  of  the  Sea       .        ... 
Concurrent  Jurisdiction  of  Courts  of 

Law 

Offences  Exclusively  Naval  . 
Concurrent    Jurisdiction    of    Foreign 

Municipal  Courts 
Offences  Punishable  at  Ordinary  Law 

Committed  Abroad     . 
Limitation  of  Time  as  to  Trials 
Trial  of  Offenders  who  have  Left  the 

Service 

Applicability  of  Martial  Law 
Proclamation  of  Martial  Law  at  Bala 

CLAVA 

Jamaica  Rebellion   .... 


Page 

146 
146 
146 

149 
150 
150 
152 
153 
154 
155 
155 
156 

156 
157 

157 

158 
159 

160 
161 

161 
162 


146  OP  THE  JURISDICTION 

The  lejgality  of  every  court  depends  upon 
its  jurisdiction.  The  jurisdiction  of  a  naval 
court-martial  is  derived  exclusively  from  the 
Naval  Discipline  Act ;  and  such  a  court  is 
bound  in  every  instance  to  take  care  that 
the  case  before  it  is  within  the  statutable 
jurisdiction.^ 

This  question  resolves  itself  into  two 
branches : — 

1st.  Whether  the  oflfender  is  a  person 
within  the  provisions  of  the  Naval  Discipline 
Act. 
^1rt^<^un  2ndly.  Whether  the  offence  was  committed 
at  a  place  and  at  a  time  within  the  limits 
prescribed  by  the  same  Act 

Persons  subject  to  the  Act  are  divided  into 
the  following  classes : — 

Pcraons  1.  Every  person  in  or  belonging  to  her  Majesty's 

thc^ct.       navy,  and  borne  on  the  books  of  any  one  of  her 
Majest/s  ships  in  commission.* 

2.  Her  Majesty's  land  forces,  when  embarked  on 
board  any  of  her  Majesty's  ships.* 

3.  All  other  persons  ordered  to  be  received  or  being 
passengers  on  board  any  of  her  Majesty's  ships.* 

4.  The  crews  of  any  of  her  Majesty's  ships  that 


^  Want  of  jorisdiction  in  a  court-martial  renders  aU  its 
proceedings  absolutely  void  :  an  objection  to  the  juris- 
diction may  be  taken  at  the  trial,  or  enforced  after  sentence 
by  application  to  the  superior  courts.     See  chap.  xiv. 

«  Nav.  Dis.  Act,  s.  87. 

»  Nav.  Dis.  Act,  s.  88. 

*  Nav.  Dis.  Act,  s.  89. 
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sliall  be  wrecked,  lost,  destroyed,  or  taken  by  the 
enemy.^ 

6.  The  crews  of  vessels  hired  in  time  of  war,  being 
either  armed  or  under  the  command  of  an  officer  in 
her  Majesty's  naval  service,  in  case  the  Admii-alty 
shall  think  fit  so  to  direct.^ 

6.  Spies.'* 

7.  Civilians,  who  being  on  board  any  ship  of  her 
Majesty  shall  endeavour  to  seduce  any  person  sub- 
ject to  the  Act  from  his  duty  or  allegiance.* 

8.  Royal  naval  coast  volunteers  and  royal  naval 
volimteers  when  under  training.* 

9.  Officers  and  men  of  her  Majesty's  revenue 
cruizers,  seamen-riggers,  pensioners,  and  other  persons, 
when  required  to  serve  in  the  navy.* 

10.  Officers  of  the  royal  naval  reserve  when 
called  out  for  training  or  exercise,  or  on  actual 
service.* 

11.  Officers  and  volunteers  of  the  Naval  Artillery 
Volunteer  Force,  and  officers  and  petty  officers  of  the 
permanent  staff  thereof,  when  on  actual  service  or 
undergoing  drill,  exercise,  training  or  inspection, 
together  with  her  Mjgesty's  navy  or  marines,  or  her 
Majesty's  regular  forces,  or  any  part  thereof 7 

A  coTirt-martial  for  the  trial  of  an  officer 
of  the  naval  artillery  volunteer  forces,  or 
volunteer,  or  officer,  or  petty  officer  of  the 


1  Nay.  Dia.  Act,  s.  91. 

•  Nav.  Dis.  Act,  s.  90. 
■  Nav.  Dig.  Act,  s.  6. 

•  Nav.  Dis.  Act,  8. 13. 

»  Act  16  &  17  Victoria,  cap.  73,  and  Act  22  &  23, 
cap.  40. 

•  Act  26  &  27  Victoria,  cap.  69. 
7  Act  36  &  37  Victoria,  cap.  77. 

H   2 
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permanent  staff  thereof  shall  be  composed, 
partly  at  least,  of  oflBcers  of  the  naval  artil- 
lery voluntee?"  force.^ 
First  ciaas.        "j^j^  great  proportion  of  persons  triable  by 
naval  courts-mfirtial   are  comprised  in  the 
first  class,  and  two  iiicidents  are  absolutely 
necessary  to  bring  a  person  within  its  terpis. 
1st.  That  he  must  belong  to  the  navy.^ 
2ndly.  That  he  must  be  borne  on  the  books 
of  one  of  her  Majesty's  ships  in  com7ni88io%k.^ 
If  the  name  of  th^  offender  be  borne  on 
the  books  of  a  ship  in  commission,  it  is  not 
necessary  that  he  should  be  actually  employed 
in  that  ship,  or  on  any  duty  connected  with 
it,  at  the  time  that  the  alleged  offence  is 
committed.     Thus,  upon  a  question  whether 
an  oflScer  was  amenable  to  the  jurisdiction  of 
a  court-martial  under  the  repealed  Act  of 
22  Geo.  2,  c.  33,  as  being  in  the  actual  service 
Captain       ofhcr  Mojesty'sfleet,  ^t  appeared  that  Captain 
case.  Christie  held  two  appointments,  one  a  com-r 

mission  as  an  additional  captain  of  the  "  Fis« 
gard "  at  Woolwich,  the  other  a  warrant 
appointing  him  principal  agent  for  transports 
at  Balaclava;  the  charges  had  reference  to 
his  latter  oflSce,  and  when  he  was  in  the 


1  Aot  36  &  37  Victoria,  c.  77. 

*  This  refers  to  the  time  of  the  aUeged  committal  of 
the  offence,  and  not  to  the  date  of  the  court-martiaL  See 
p.  160. 
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service  of  that  office.  It  was  held  that  he 
was  within  the  Act,  as  he  was  hotme  on  the 
hooks  of  the  "  Fisgard"  and  the  service  was  a 
service  in  the  fleet ;  distance  could  not  affect 
the  decision  of  the  question ;  the  case  did  not 
differ  in  principle  from  one  where  by  Admi- 
ralty warrant  an  officer  of  the  Black  Sea  fleet 
was  directed  to  take  upon  him  duties  of  a 
description  not  usually  performed  by  a  naval 
officer— for  there  are  no  known  Umits  to  the 
duty  which  her  Majesty  may  impose  upon  an 
officer  in  the  naval  service. 

All  of  her  Majesty's  royal  marine  forces  shall,  Marines  to 
during  the  time  they  shall  be  respectively  borne  on  to  the  dis- 
the  books  of  or  be  on  board  any  of  her  Majesty's  ^^i^ 
ships  or  vessels  in  commission,  either  as  part  of  the  ^^  °?. 
complement  or  as  supernumeraries,  or  otherwise,  be 
subject  and  liable  in  every  respect  to  the  laws  for  the 
government  of  her  Majesty's  forces  by  sea,  and  to 
the  rales  and  discipline  of  the  royal  navy  for  the 
time  being,  and  shall  and  may  be  proceeded  against 
and  punished  for  offences  committed  by  them  whilst 
so  borne  or  on  board,  in  the  same  manner  as  the 
officers  and  seamen  employed  in  the  royal  navy 
may  be  tried  or  pimished  ;  except  when  and  so  long 
as  any  marine  officers  or  marines  shall  be  landed 
from  any  of  her  Majesty's  ships,  and  be  employed  in 
military  operations  on  shore,  and  when  on  such 
occasions  the  senior  naval  officer  present  shall  deem 
it  expedient  to  issue  an  order  declaring  that  such 
marine  officers  and  marines  shall  during  such  employ- 
ment on  shore  be  subject  to  the  regulations  of  the 
Marine  Mutiny  Act,  in  which  cases,  and  while  such 
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order  shall  remain  in  force,  they  shall  be  subject  to 
such  regulations,  and  be  tried  and  punished  under 
the  Marine  Mutiny  Act  accordingly,  for  any  offences 
be*puSied  ^  ^  committed  by  them  while  so  on  shore  :    Pro- 
under  vided  always,  that  if  any  marine  officer  or  marine 

Mtitiny  Act.  SO  bome  on  the  books  of  any  of  her  Majesty's  ships 
or  otherwise,  shall  commit  any  offence  for  which 
he  shall  not  be  amenable  to  a  naval  court-martial,  he 
may  be  tried  and  punished  for  the  same  in  the  same 
manner  as  other  officers  or  marines  may  be  tried  and 
punished  for  the  like  offences  under  the  authority  of 
the  Marine  Mutiny  Act ;  or  if  the  commissioners  for 
executing  the  office  of  Lord  High  Admiral  aforesaid 
so  direct,  he  may  be  so  tried  and  punished  for  any 
offence  committed  by  him  on  shore,  whether  he  be 
or  be  not  amenable  to  a  naval  court-martial  for  the 
same.^ 

Coastguard.  The  oflScers  and  men  of  the  coastguard 
bome  on  the  books  of  her  Majesty's  ships  are 
included  in  this  class. 

Foreigners        Foreiffners  who  may  be  allowed  to  serve 

serving  m       ,  ^  '' 

th©  navy,  y^  thc  uavj  are  amenable  to  the  jurisdiction 
of  courts-martiaL* 

Second  class.  Under  the  authority  of  the  88th  section 
of  the  Act,  the  following  order  in  Council, 
dated  22nd  February,  1870,  regulates  the 
second  class  of  persons  subject  to  the  Naval 
Discipline  Act.     Land  forces  embarked : — 

"  1.  Whenever  any  of  your  Majesty's  land  forces, 
or  any  royal  marines  formed  into  a  separate  corps  or 

1  Marine  Mutiny  Act,  1877,  cL  7. 

*  Queen's  Keg.,  p.  81,  art  16,  and  Addenda,  Note  to 
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battalion,  shall  be  embarked  as  passengers  in  any  of 
your  Majesty's  ships,  the  officers  and  soldiers  shall, 
from  the  time  of  embarkation,  strictly  observe  the 
laws  and  regulations  established  for  the  government 
and  discipline  of  your  Majesty's  navy,  and  shall  for 
these  purposes  be  under  the  command  of  the  senior 
officer  of  the  ship  as  well  as  of  the  superior  officer  of 
the  squadron,  if  any,  to  which  such  ship  may  belong. 
"  2.  If  any  officer  or  soldier  shall  commit  any  act 
against  the  good  order  and  discipline  of  the  ship  in 
which  he  is  embarked,  the  commanding  officer  of  the 
ship  may,  by  his  own  authority  and  without  reference 
to  any  other  person,  cause  him  to  be  put  under  arrest, 
or  to  be  confined  as  a  close  prisoner,  and  shall  there- 
upon, if  he  thinks  the  case  requires  it,  transmit  a 
report,  in  writing,  of  the  charges  against  such  officer 
or  soldier  to  his  superior  officer,  or  if  there  be  no 
senior  officer  present,  to  the  commander-in-chief  of 
land  forces,  in  order  that  the  offender  may  be  brought 
before  a  military  court-martial. 

"  3.  K  any  officer  or  soldier  commits  any  act  which, 
in  the  opinion  of  the  commanding  officer  of  troops, 
requires  a  trial  by  court-martial,  such  commanding 
officer  shall  cause  him  to  be  disembarked  on  the  first 
opportunity,  or  to  be  removed  to  a  transport  ship, 
and  be  there  proceeded  against  according  to  military 
law. 

"  No  military  court-martial  shall  be  held  on  board 
any  of  your  Majesty's  fihips  in  commission. 

"  4.  If  any  private  soldier  shall  commit  any  act 
against  the  good  order  and  discipline  of  the  ship,  the 
commanding  officer  of  the  ship  shall,  if  he  thinks  the 
case  requires  the  summary  infliction  of  punishment, 
apply  for  the  concurrence,  in  writing,  of  the  com- 
manding officer  of  the  troops,  as  to  the  nature  and 
amount  of  such  punishment^  if  any,  to  be  inflicted, 
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and  upon  obtaining  such  concurrence  in  writing  shall, 
by  warrant  under  his  hand,  sentence  the  offender  to 
suffer  such  punishment  accordingly. 

"  5.  The  sentence  shall  in  all  respects  conform  to 
the  provisions  contained  in  the  Naval  Discipline  Act, 
1866,  relating  to  summary  punishments  awarded  by 
commanding  officers. 

^*  6.  If  the  commanding  officer  of  the  troops  shall 
decline  to  give  his  concurrence  as  aforesaid,  he  shall 
state  his  reasons  in  writing,  and  deliver  the  same  to 
the  commanding  officer  of  the  ship." 

Third  class.  Passengers  are  subjected  to  the  provisions 
of  the  Act  to  such  extent  and  under  such 
regulations  as  her  Majesty  shall  at  any  time^ 
by  any  order  in  Council,  direct. 

The  following  regulations  provide  for  this 
class : — 

"  1.  Any  person,  although  not  belonging  to  Her 
Majesty*8  naval  or  military  services,  who  shall,  while 
on  board  one  of  her  Majesty's  ships  as  a  passenger^ 
commit  any  offence  against  the  good  order  and  dis- 
cipline of  the  navy,  may,  by  the  officer  in  command  of 
the  ship  in  which  he  is  embarked^  be  placed  under 
such  restraint  as  the  offence  or  offences  committed  by 
him  may  appear  to  justify  or  render  necessary  ;— and 
the  officer  who  has  occasion  to  place  any  such  pas- 
senger in  arrest,  shall  take  the  earliest  opportunity 
that  presents  itself  of  reporting  the  circumstances  to 
the  first  senior  officer  he  may  fell  in  with,  in  order 
that  it  may  be  determined,  after  due  investigation, 
whether  the  alleged  offender  shall  be  released  from 
arrest,  or  continue  in  arrest  until  the  termination  of 
the  voyage  for  which  he  is  embarked,  or  whether  he 
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shall  be  transferred  to  some  other  ship ; — ^but  pas- 
sengers who  shall  be  guilty  of  the  offences  specified 
in  the  6th  and  13th  sections  of  the  Naval  Discipline 
Act,  shall  be  tried  by  naval  court-martial,  and 
punished  according  to  the  provisions  of  the  said  Act. 

"2.  If  any  passenger,  not  hereby  made  subject, 
generally,  to  the  Naval  Discipline  Act,  shall,  while 
on  board  one  of  her  Majesty's  ships,  commit  any 
criminal  offence,  punishable  by  the  laws  of  the  United 
Kingdom,  he  may  also  be  kept  under  such  restraint 
as  is  necessary,  until  an  opportunity  shall  offer  of 
delivering  him  over  to  a  civil  tribunal  competent  to 
try  him  for  the  same. 

"  3.  Officers,  petty  officers,  seamen,  marines,  and 
boys,  who,  upon  being  invalided  or  discharged,  shall 
be  ordered  or  permitted  to  take  passage  in  any  of  her 
Majesty's  ships,  shall,  so  long  as  they  are  borne  on 
the  books  of  the  ship  in  which  they  are  embarked  as 
passengers,  be  deem^  to  be  persons  ina^d  belonging 
to  her  Majesty's  navy,  and  subject,  in  every  respect, 
according  to  their  several  ranks  and  ratings,  to  '  The 
Naval  Discipline .  Act,  1866,'  in  so  feu*  as  that  Act 
relates  to  the  trial  and  punishment  of  offenders."  * 

The  limits  of  jurisdiction  as  to  place  are  fixed  by  Jurisdktion 
8.  46,  "  for  all  offences  specified  or  referred  to  in  this  "p^lce." 
Act,  if  committed  by  any  person  subject  thereto  in 
any  harbour,  haven,  or  creek,  or  on  any  lake  or  river, 
whether  in  or  out  of  the  United  Kingdom,  or  any- 
where within  the  jurisdiction  of  the  Admiralty,  or  at 
any  place  on  shore  out  of  the  United  Blingdom  of 
Great  Britain  and  Ireland,  or  in  any  of  her  Majesty's 
dockyards,  victualling  yards,  steam  factory  yards,  or 
on  any  gun  whar^  or  in  any  arsenal,  barrack,  or 

*  Queen's  Reg.  Dia.,  art.  70. 

H  3 
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hospital  belongmg  to  her  Majesty,  whether  in  or  out 
of  the  said  United  Kingdom,  the  offender  may  he  tried 
and  punished  onder  this  Act,  and  for  all  offences 
hereinhefore  specified  onder  the  headings  '  ICiscon- 
duct  in  the  Presence  of  the  Enemy/  '  Communica- 
tions with  the  Enemy,'  *  Neglect  of  Duty,*  *  Mutiny,' 
'  Insubordination,'  'Desertion  and  Absence  without 
Leave,'  or  '  Miscellaneous  Offences,'  if  committed  by 
any  person  subject  to  this  Act  at  any  place  on  shore, 
whether  in  or  out  of  the  said  United  Kingdom,  the 
offender  may  be  tried  and  punished  under  this 
Act." 

It  will  thus  be  seen  that  all  offences  men- 
tioned in  ss.  2  to  44  of  the  Act  committed 
anywhere  by  persons  subject  to  the  Act,  may 
be  tried  and  punished  by  court-martial ;  and 
that  the  offences  mentioned  in  s.  45,  if  com- 
mitted anywhere  out  of  the  United  Kingdom, 
or  in  any  harbour,  haven  or  creek,  or  on  any 
lake  or  river,  or  anywhere  within  Admiralty 
jurisdiction,  or  in  any  of  her  Majesty's  esta- 
blishments mentioned  in  s.  46,  whether  in  or 
out  of  the  United  Kingdom,  may  be  tried  and 
punishjed  by  court-martial;  but  that  offences 
against  s,  45  committed  elsewhere,  may  not 
be  tried  under  the  Naval  Discipline  Act 
4  Tuteifica-         Xbe  places  in  which  the  commission  of  any 

tion  of  '  •' 

place*.  offences  specified,  or  referred  to  in  the  Naval 
Discipline  Act,  brings  any  person  subject 
thereto  within  the  jurisdiction  of  a  naval 
court-martial,  may  be  classified  under  the 
following  heads : — 
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1.  Any  harbour,  haven,  or  creek,  or  any 

lake,  or  river,  whether  in  or  out  of 
the  United  Kingdom. 

2.  Any  locality  within  the  jurisdiction  of 

the  Admiralty. 

3.  Any  place  on  shore  out  of  the  United 

Kingdom. 

4.  Any  of  her  Majesty's  dockyards,  vic- 

tualling yards,  steam  factory  yards,  or' 
any  gun  wharf,  arsenal,  barrack,  or 
hospital  belonging  to   her    Majesty, 
whether  in   or   out   of    the   United 
Kingdom. 

5.  Any  place  on  shore,  whether  in  or  out 

of    the    United    Kingdom,    for    all 
oflfences  under    the   articles  of  war, 
except  oflfences  punishable  by  ordinary 
law  under  s.  45. 
All  inland  navigation  is  included  under  the  iniund 
first  nead. 

The  wide  terms  of  this  enactment  embrace 
the  lakes  and  great  waters  of  North  America, 
which,  under  the  old  state  of  the  law,  re- 
quired a  special  statute  to  bring  them  within 
naval  jurisdiction. 

Under  the  second  head  are  comprised  the  juiisdiotion 
main  or  high  seas,  and  coasts  of  the  sea,  not  Admiralty 
being  within  any  county  ;  for  these  are  the 
limits  to  which  the  jurisdiction  of  the  Admi- 
ralty is  confined.     The  main  sea  begins  at 
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low- water-mark ;  and  below  low-water-mark 
the  Admiralty  have  sole  and  exclusive  juris- 
diction, but  between  high  and  low-water- 
mai'k  the  common  law  and  the  Admiralty 
have  jurisdiction  by  turns,  the  former  upon 
the  land,  the  latter  upon  the  water ;  but  if 
the  water  is  within  a  county,  the  common 
law  claims  jurisdiction.^ 
'  All  ports  and  havens,  and  arms  of  the  sea, 
where  the  land  i»  seen  on  both  sides,  are 
within  the  bodies  of  the  counties  which  they 
adjoin.^ 
Arms  of  the      Thus  it  has  been  held  that  the  Bristol 

sea 

Channel,  between  the  shores  of  Glamorgan- 
shire and  Somersetshire,  where  it  is  about 
ten  miles  across,  and  where  <yne  shore  ia 
visible  from  the  other  on  a  clear  day,  is 
within  the  bodies  of  the  counties  by  which  it 
is  bounded,  and  that  a  felony  committed  on 
board  ship  about  three-quarters  of  a  mile 
from  the  Glamorganshire  shore,  was  com- 
mitted within  the  body  of  the  county  of 
Glamorgan.^ 
Concurrent  The  commou  law  in  England  and  Ireland 
of  the  courts  and*  the  municipal  law    in    Scotland   have 

of  law 

concurrent  jurisdiction  with  courts-martial. 


1  3  Coke,  Rep.  107  ;  1  Steph.  BL  Com.  108  ;  R,  v.  i9 
casks  of  brandy,  3  Hagg.  275. 
a  3  Inst  113. 
>  E,  V.  Cunninghamy  C.  C.  R.  28  L.  J.  M,  6«. 
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where  crimes  axe  committed  by  any  person 
subject  to  and  triable  under  the  Naval  Dis- 
cipline Act  within  the  bounds  of  the  United 
Kingdom^  and  her  Majesty's  justices  of  assize 
have  concurrent  jurisdiction  for  the  trying  of 
offences  committed  within  the  jurisdiction  of 
the  Admiralty  of  England.^  Thus  it  will 
often  be  a  matter  of  convenience  and  discre- 
tion to  determine  whether  prisoners  should 
be  tried  by  court-martial,  or  the  ordinary 
tribimaJs ;  but  in  any  case  where  a  conflict 
of  jurisdiction  is  likely  to  arise,  it  must  be 
remembered  that  no  powers  of  the  Naval 
Discipline  Act  ^  are  to  be  deemed  to  super- 
sede or  affect  the  authority  of  the  ordinary 
courts  in  respect  of  any  offence  punishable 
by  the  common  or  statute  law,  or  to  prevent 
any  person  being  proceeded  against  and 
punished  in  respect  of  any  such  offence  other- 
wise than  under  the  Naval  Discipline  Act. 

If  an  offence  be  exclusively  naval,  punish-  oflfences 

.  ezduBively 

able  alone  under  the  specific  provisions  of  i^^ai- 
the  Naval  Discipline  Act,  jurisdiction  will  be 
confined  to  a  naval  court-martial,  or  the  com- 
manding officer,  in   cases   where  summary 
punishment  may  be  awarded.^ 

When   offences   shall    be  committed    by  P^lS*'^,'** 

J  jurisdiction 

1  7  &  8  Vict.  c.  2,  s,  1. 
'  Nav.  Dis.  Act,  s.  101. 
^  Nav.  DiB.  Act,  B.  56. 
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of  themimi-  persoDs  subiect  to  the  Naval  DiscipliDe  Acton 

cipal  courts   *  •'  r 

^iSSiS!  shore  out  of  the  United  Kingdom,  and  shall 
be  of  such  a  character  as  to  be  punishable 
by  the  municipal  laws  of  the  country  in  which 
they  are  committed,  the  courts  of  the  country 
will  have  coucurrent  jurisdiction  over  the 
offender  if  arrested  on  shore ;  and  the  right 
(if  it  be  thought  expedient  by  the  municipal 
authorities)  to  supersede  the  jurisdiction  of  a 
naval  court-martial.  For  crimes  are  local, 
and  punishable  where  they  are  committed ;  ^ 
and  straugers  are  equally  bound  with  natives 
to  obedience  to  the  laws  of  the  country  during 
the  time  they  sojourn  in  it,  and  they  are 
equally  amenable  for  infractions  of  the  law.* 
oiSdcm'**^  But  if  an  offence  punishable  by  the  laws 
S?^SS^  of  England,  had  it  been  committed  in  England, 
commitiSi  ^®  Committed  by  any  person  subject  to  the 
^und.  Naval  Discipline  Act  on  shore,  in  a  coimtry 
where  there  is  no  established  law,  or  in  a 
country  where  there  is,  but  under  such  cir- 
cumstances as  to  render  the  offender  amen- 
able to  a  court-martial,  he  may  be  charged 
with  such  offence  before  a  court-martial,  and, 
if  found  guilty,  subjected  to  the  same  punish- 
ment as  might  have  been  awarded  by  any 
competent  criminal  tribunal,  had  he   been 


1  Story*8  Conflict  of  Law,  620. 
'  Kent*B  Comm.  vol.  i.  89. 
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tried  And  convicted  before  such  a  tribunal  in 
England.^ 

The  limits  of  iurisdiction  as  to  time  are  Limitation 

/•        1  1         1  •■  ^'  time  as 

fixed  by  the  followiDg  enactment : —  to  triaia. 

"  No  person,  unless  he  be  an  offender  who  has 
avoided  apprehension,  or  fled  from  justice,  shall  be 
tried  or  punished  in  pursuance  of  this  Act  for  any 
offence  committed  by  him  unless  such  trial  shall  take 
place  within  three  years  from  the  commission  of  such 
offence,  or  within  one  year  after  the  return  of  such 
offender  to  the  United  Kingdom,  where  he  has  been 
absent  from  the  United  Kingdom  during  such  period 
of  three  years."* 

It  will  thus  be  seen  that  three  years  from 
the  commission  of  the  offence  is  the  ordinary 
time  of  limitation  within  which  a  trial  under 
the  Naval  Discipline  Act  must  take  place ; 
the  one  year  after  the  return  of  the  offender 
is  a  superadded  period  to  the  three  years 
mentioned  in  the  former  part  of  the  clause,  in 
order  to  provide  for  cases  where  there  shall 
have  been  do  opportunity  of  holding  a  court- 
martial  during  the  interval  of  the  delin- 
quent's absence  from  the  United  Kingdom. 
A  criminal  who  has  avoided  apprehension, 
or  fled  from  justice,  may  be  tried  whenever 
captured,  without  reference  to  any  limitation 
of  time. 


^  Nav.  Difl.  Act,  s.  45. 
»  Nav.  Dis.  Act,  8.  54. 
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^J^'  It  would  appear  that  no  change  in  the 

iSt^^  personal  condition  of  the  offender  after  the 
service.  commission  of  the  offence,  would  affect  his 
liability :  he  must  stand  or  fall  in  reference 
to  the  character  that  he  held  when  the. 
alleged  offence  was  committed.  An  officer 
might  go  on  half-pay,  or  leave  the  service ; 
a  sailor  be  discharged,  and  enter  into  a  mer- 
chant ship :  in  either  case  he  would  be 
amenable  to  a  trial  by  court-martial,  pro- 
vided the  offence  charged  was  committed 
within  the  prescribed  period  of  limitation, 
and  at  a  time  when  the  offender  belonged  to 
the  navy,  or  was  within  some  one  of  the  pro- 
visions which  render  a  person  subject  to  the 
Naval  Discipline  Act. 

This  is  the  evident  intention  of  the  73rd 
section  of  the  Act,  which  provides  for  the 
trial  by  court-martial  of  offenders  already 
under  sentence  of  penal  servitude,  a  sentence 
which  involves  dismissal  from  her  Majesty's 
service  with  disgrace. 

Such  are  the  limits  of  jurisdiction  as  to 
person,  place,  and  time  under  the  Naval  Dis- 
cipline Act;  such  the  boundaries  of  positive 
law,  as  applicable  to  the  navy;  yet  there 
may  be  times  in  which  a  naval  commander- 
in-chief  cannot  rely  on  the  laws  for  the  ordi- 
nary government  of  the  navy  alone :  he  may 
be  called  upon  to  act  in  a  crisis  when  they 
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will  not  apply,  and  to  enforce  discipline  AppUca- 
amongst  persons  who  are  not  subject  to  mill-  martial  law., 
tary  law;  he  must  then  have  recourse  to 
martial,  as  distinguished  from  military  law, 
and  himself,  of  his  own  authority,  declare  the 
rules,  regulations,  and  limits,  within  which 
the  measures  that  he  may  think  necessary 
for  the  public  safety  are  to  be  carried  out. 
Such  occasions  are  very  rare,  and  the  possible 
localities  in  which  such  powers  can  be  exer- 
cised, very  circumscribed. 

This  question  was  carefully  considered  by  Prociama- 
the  law  officers  of  the  Crown  in  1855,  when  martial 
it  was  judged  necessary  to  extend  martial  Balaclava. 
Jaw  to  the  harbour  and  roadstead  of  Balaclava, 
then  being  part  of  an  enemy's  territory  in 
the  hostile  occupation  of  her  Majesty's  forces. 
The  following  was  their  opinion  : — 
.    "It  is  competent  to  her  Majesty's  com- 
manders to  declare  that  martial  law  shall 
prevail  in  the  territory  of  which  they  are 
thus  in  the  armed  occupation,  and,  under  the 
sanction  of  military  authority,  to  lay  down 
rules    which    they  deem    essential    to    be 
observed  for  the  preservation  of  her  Majesty's 
forces  and  military  stores. 

"  To  these  rules  all  persons  resorting  to 
this  territory  (not  being  in  the  military  or 
naval  service  of  an  independent  sovereign) 
would  be  bound  to  yield  obedience. 
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"  During  the  time  that  an  invading  anny 
is  in  hostile  possession  of  any  portion  of  an 
enemy's  country,  all  native  laws  and  tribu- 
nals are  suspended,  and  there  can  be  no  law, 
nor  any  executive  for  the  administration  of 
law,  but  that  which  is  appointed  and  declared 
for  the  time  being  by  the  supreme  military 
authority/* 
Martial  law      T^e  proclamatiou  of  martial  law  as  appli- 

m  Jamaica.  ^  ^  ^  ^    ^^ 

Governor     Cable  to  an  insurrection,  was  the  subject  of 
caw.  judicial  inquiry  in  1868,  when  a  prosecution 

was  instituted  against  Mr.  Eyre  for  high 
crimes  and  misdemeanors  alleged  to  have 
been  committed  by  him  in  the  declaration 
and  enforcement  of  martial  law  imder  colour 
of  the  execution  of  his  duty  as  governor  of 
Jamaica.  The  case  came  before  a  grand  jury 
in  the  Court  of  Queen's  Bench  at  Westmin- 
ster, on  the  2nd  of  June  in  that  year,  and 
Blackburn,  J.,  directed  the  jury  that  the 
principle  of  responsibility  as  affecting  a 
governor  or  officer  (though  differing  in 
degree),  is  the  same  whether  he  acts  under 
the  power  given  by  the  common  law  or  a 
statute.  "  The  officer  is  bound  to  exercise 
the  power  which  the  law  gives  him  in  the 
manner  which  under  the  circumstances  would 
be  right,  and  if  he  fails  in  something  he  ought 
to  do,  or  which  the  circumstances  render  it 
bis  duty  to  do,  and  he  neglects  his  duty  to 
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such  an  extent  as  to  amount  to  criminal 
negligence,  then  he  will  be  criminally  res- 
ponsible ;  on  the  other  hand,  if  he  haff  done 
so  much  more  than  he  ought  to  have  done, 
as  to  amount  to  criminal  excess,  he  will  in 
like  manner  be  criminally  responsible :  the 
questions  are  correlative,  the  officer  is  bound 
to  hit  the  exact  line  between  excess  and 
failure  of  duty;  for  it  seems  that  if  an  officer 
does  some  act  altogether  beyond  his  power, 
so  that  it  could  never  under  any  circum- 
stances have  been  his  duty  to  do  it,  he  would 
be  responsible  according  to  the  quality  of  the 
act ;  and  even  if  the  doing  of  that  illegal  act 
was  the  salvation  of  the  country,  that,  though 
it  might  be  a  good  ground  for  the  legislature 
afterwards  passing  an  act  of  indemnity,  would 
be  no  bar  in  law  to  a  criminal  prosecution ; 
that  is,  if  he  has  done  something  clearly 
beyond  his  power.  But  if  the  act  which  he 
has  done  is  one  which  in  a  possible  state  of 
circumstances  he  might  be  authorized  to  do, 
and  which  even  in  an  extreme  case  he  might 
be  punishable  for  not  doing,  then  the  case 
becomes  very  different.  The  honesty  of  in- 
tention in  such  a  case  is  very  important,  for 
if  it  be  shown  that  the  officer  under  colour  of 
exercising  his  office  was  really  moved  by  any 
other  motive  than  an  honest  desire  to  do  his 
duty,  there  is  no  doubt  at  all  he  would  be 
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guilty  of  a  misdemeanor ;  even  if  there  was 
a  perfectly  honest  intention,  that  would  not 
of  itself  conclusively  determine  the  ques- 
tion. The  ofl&cer  is  bound  under  such  cir- 
cumstances to  bring  to  the  exercise  of  his 
duty  ordinary  firmness,  judgment,  and  dis- 
cretion ;  the  question  in  each  particular  case 
is  whether  there  was  so  much  excess  as  to 
amount  to  criminal  excess.  Under  the 
Colonial  Act,  Mr.  Eyre  had  power  in  case  of 
apprehended  danger  to  proclaim  martial  law 
in  the  sense  of  suspending  the  common  law, 
and  enabling  matters  to  be  tried  by  summary 
procedure,  such  as  is  used  in  time  of  war. 
That  is  not  an  arbitrary  power,  but  a  power 
without  technical  or  formal  rules  to  do  sub- 
stantial justice  in  a  summary  way.  Such 
power  he  might  have  on  proper  occasions 
and  exercise  it.  Consequently  if  there  was 
Such  a  state  of  things  that  a  firm  reason- 
able man  would  have  felt  that  he  ought 
to  have  used  this  power,  and  he  did  not 
do  so,  he  would  have  been  punishable 
for  it.  If  you  believe  that  he  had  boni 
fide  thought  that  there  was  a  conspi- 
racy through  the  island,  and  that  it  was 
likely  to  break  out  into  insurrection  un- 
less suppressed,  and  he  directed  certain 
measures  in  consequence,  then,  although 
he  may  have  been  mistaken,  if  he  honestly 
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SO  thought,  there  is  no  ground  for  charging 
him  criminally/' 

This  is  an  epitome  of  the  exposition  of 
the  law  in  JR,  v.  Eyre,  by  Blackburn,  J.,  stated 
to  have  been  made  with  the  sanction  of  the 
other  judges  of  his  court.  The  grand  jury 
threw  out  the  bill,  and  so  ended  this  famous 
case.  Some  days  afterwards,  on  June  8th, 
Cockbum,  C.  J.,  took  the  very  unusual  course 
of  expressing  his  dissent,  in  the  Court  of 
Queen's  Bench,  from  the  charge,  on  two 
grounds:  1st,  That  the  Colonial  Act  could 
have  conferred  no  authority  on  Mr.  Eyre; 
2|idly.  That  the  application  of  the  law  to  the 
facts  was  erroneous.  Both  of  these  points 
are  confined  to  the  specific  ease,  and  are 
not  material  for  the  general  consideration 
of  the  subjeot.  Still  on  so  important  a 
question,  it  is  desirable  to  add  the  broad 
view  of  the  law  declared  a^  follows,  by 
Cockbum,  C.  J,,  though  it  contains  no  pro- 
position of  law  s\it  variance  with  the  charge 
of  Blackburn,  J. 

«  There  was  a  proposition  of  law  forming 
the  basis  of  the  charge  on  which  we  were 
all  agreed — namely,  assuming  that  a  gover- 
nor of  a  colony  had  by  virtue  of  authority 
delegated  to  him  by  the  Crown,  or  conferred 
on  him  by  local  legislation,  the  power  to  put 
martial  law  in  force,  all  that  could  be  required 
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of  him  SO  fax  as  affects  his  responsibility  in 
a  court  of  criminal  law,  was  that,  in  judging 
of  the  necessity,  which  it  is  admitted  on  all 
h^nds  affords  the  sole  justification  for  resort- 
ing to  martial  law, — either  for  putting  this 
exceptional  law  in  force  or  prolonging  its 
duration, — he  should  not  only  act  with  an 
honest  intention  to  discharge  a  public  duty, 
but  should  bring  to  the  consideration  of  the 
course  to  be  pursued  the  careful,  conscientious 
and  considerate  judgment  which  may  reason- 
ably be  expected  from  one  invested  with 
authority,  and  which  in  our  opinion  a 
governor  so  circumstanced  is  bound  to  exer- 
cise, before  he  places  the  Queen's  subjects 
committed  to  his  government  beyond  the 
pale  and  protection  of  the  law.  Having  done 
this,  he  would  not  be  liable  for  error  of  judg- 
ment, and  still  less  for  excesses,  or  irregu-' 
larities  committed  by  subordinates  whom  he 
is  under  the  necessity  of  employing,  if  com- 
mitted without  his  sanction  or  knowledge. 
Furthermore  we  considered  that  a  governor 
sworn  to  execute  the  laws  of  a  colony,  if 
advised  by  those  competent  to  advise  him 
that  those  laws  justify  him  in  proclaiming 
martial  law,  cannot  be  held  criminally  re- 
sponsible, if  the  circumstances  called  for  its 
exercise,  even  though  it  should  afterwards 
turn  out  that  the  received  opinion  as  to  the 
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law  was  erroneous.  On  the  other  hand,  in 
the  absence  of  such  careful  and  conscientious 
exercise  of  judgment,  mere  honesty  of  inten- 
tion would  be  no  excuse  for  the  reckless,  pre- 
cipitate, and  inconsiderate  exercise  of  so  for- 
midable a  power ;  still  less  for  any  abuse  of 
it  in  regard  to  the  lives  and  persons  of  her 
Majesty's  subjects,  or  in  the  application  of 
immoderate  severity  in  excess  of  what  the 
exigency  of  the  occasion  imperatively  called 
for.  Neither  could  the  continuance  of  mar- 
tial law  be  excused  even  as  regards  criminal 
responsibility  when  the  necessity  which  could 
alone  justify  it,  had  ceased  by  the  entire 
suppression  of  the  insurrection,  either  for  the 
punishment  of  those  who  were  suspected  of 
having  been  concerned  in  it,  or  of  striking 
terror  into  the  minds  of  men  for  the  time  to 
come."  ^ 

^  R,  Y.  Eyre  Finlason's  Authorized  Report  and  Times 
flfport,  J\me,  1868. 
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gations  of  ofl&cers  and  seamen,  the  discipline 
necessary  for  the  control  of  bodies  of  armed 
men^  are  binding  alike  on  all  aboard  a  man- 
of-war  ;  they  comprehend  duties,  which  have 
no  corresponding  place  in  civil  life;  the 
breach  of  these  duties  involves  offences 
which  do  not  fall  under  the  ordinary  cri- 
minal law.  Such  offences  are  exclusively 
naval,  punishable  by  statute,  and  specified 
under  the  articles  of  war. 

The  articles  of  war  form  the  first  part  of  Articles  of 
the  Naval  Discipline  Act,  and  in  the  treat- 
ment of  this  branch  of  the  subject  it  will  be 
convenient  to  follow  the  arrangement  of  the 
clauses  in  that  Act. 

The  first  in  the  catalogue  of  naval  offences 
is — 

Misconduct  of  officers  m  presence  of  ihe  enemy. 

It  is  enacted  by  s.  2,  that  "  Every  flag  officer,  Penalty  for 
captain,  commander,  or  officer  commanding,  subject  to^!^n^^ 
to  this  Act,  who  upon  signal  of  battle,  or  on  sight  of 
a  ship  of  an  enemy  which  it  may  be  his  duty  to 
engage,  shall  not, 

''(I.)  Use  his  utmost  exertion  to  bring  his  ship 
into  action ; 
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"  (2.)  Or  shall  not  duiiiig  such  action,  in  his  own 
person  and  according  to  his  rank,  encourage 
his  inferior  officers  and  men  to  fight  coura- 
geously ; 
**(3.)  Or  who   shall  surrender   his    ship   to    the 
enemy  when   capable   of   making    a   suc- 
cessful defence,  or  who  in  time  of  action 
shall    improperly    withdraw     from     the 
fight, 
shall,  if  he  has  acted  traitorously,  suffer  death  ;  if  he 
has  acted  from  cowardice,  shall  suffer  death,  or  such 
other  punishment  as  is  hereinafter  mentioned  ;  and  if 
he  has  acted  from  negligence,  or  through  other  de- 
fault, he  shall  be  dismissed  from  her  Majesty's  service, 
with  or  without  disgrace,  or  shall  suffer  such  other 
punishment  as  is  hereinafter  mentioned." 
Penalty  for       By  s.  3,  that  "Every  officer  subject  to  this  Act 
sui^^e      ^^^  ^^^^  forbear  to  pursue  the  chase  of  any  enemy, 
enemy  and    pirate,  or  rebel,  beaten  or  flying,  or  shall  not  relieve 
aBslsting  a     and  assist  a  known  friend  in  view  to  the  utmost  of 
viow.  his    power,   or   who   shall  improperly  forsake   his 

station,  shall,  if  he  has  therein  acted  traitorously, 
suffer  death  ;  if  he  has  acted  from  cowardice,  suffer 
death,  or  such  other  punishment  as  is  hereinafter 
mentioned  ;  ^  if  he  has  acted  from  negligence,  or 
through  other  default,  shall  be  dismissed  from 
her  Majesty's  service,  with  disgrace,  or  shall 
suffer  such  other  punishment  as  is  hereinafter 
mentioned." 

The  corresponding  article  (12)  in  the 
Articles  of  War  of  1749  prescribed  death, 
and  left  no  alternative  to  the  discretion  of 


^  Any  punishment  inferior  in  degree  to  death,  under  s. 
56. 
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the  court ;  under  it  Admiral  Byng  wius  exe- 
cuted in  1757,  for  not  doing  his  utmost  to 
destroy  the  ships  of  the  French,  which  it 
was  his  duty  to  have  engaged  ;  tliough  the 
members  of  the  court-martial  unanimously 
acquitted  him  of  any  imputation  ofcowardico, 
or  disaffection.  The  extreme  severity  of  this 
article  was  mitigated  by  19  Geo.  3,  c.  17,  s.  3, 
which  enabled  a  court-martial  to  inflict  a 
discretionary  punishment. 

The  motive  of  the  officer  charged  is  now 
carefully  distinguished  under  the  above  sec- 
tions, and  the  punishment  of  death  limited 
to  traitorous  or  cowardly  conduct ;  even  in 
the  latter  case  a  power  is  given  to  mitigate 
the  penalty.  Where  there  is  no  criminality 
of  motive,  but  a  want  of  conduct  on  the 
part  of  an  accused  officer,  which  may  have 
rendered  him  liable  to  any  of  the  above 
charges,  every  such  offence,  whether  arising 
from  carelessness,  ignorance,  unskilfulness,  or 
any  omission  of  duty,  is  included  in  the 
terms  "negligpnce,  or  other  default."  To 
substantiate  charges  under  these  provisions, 
all  the  circumstances  connected  with  the 
transaction  must  be  put  in  evidence ;  but  in 
addition  to  these,  proof  will  often  be  required 
on  the  issue,  whether  it  was  the  duty  of  the 
accused  to  have  followed  a  given  course  in  a 
given  conjuncture :  this  is  matter  of  opinion, 

I  2 
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and  to  determine  the  point,  officers  of  ex- 
perience and  judgment  who  were  present, 
must  be  called  to  give  their  opinion  as 
skilled  witnesses.^  In  all  such  cases  the  ques- 
tions should  be  pointed  with  the  greatest 
precision,  and  the  nicest  discrimination  exer- 
cised in  weighing  the  value  of  the  testi- 
mony. 

Communications  with  the  Enemy, 

Penalty  for       g.  g.  All  spies   for   the  enemy  shall  be  deemed 
to  be  persons  subject  to  this  Act,  and  shall  suflfer 

Scale  of        death,  or  such  other  punishment  as  is  hereinafter 
punish-  ^.        - 

ment.  mentioned. 

By  s.  49  all  armed  rebels,  armed  muti- 
neers, and  pirates  are  included  in  the  term 
"  enemy." 

It  is  to  be  observed,  that  under  s.  6,  all 
spies  for  the  enemy,  whether  civilians,  British 
subjects,  or  foreigners,  without  any  excep- 
tion  of  persons  or  place  (provided  the  oflfence 
be  committed  within  the  jurisdiction  pointed 
out  in  s.  46),  may  be  tried  and  punished  by 
court-martial.^  Great  objections  were  made, 
though  without  success,  in  the  debate  of 
1 749,  to  the  introduction  of  a  similar  article 
of  war,  in  the  repealed  Act  of  22  Geo.  2,  c. 
33.     The  liberty  of  the  subject  was  declared 


^  See  post,  p.  862. 

2  See  Queen's  Regs.  Dis.  art.  70.     Ante,  p.  152. 
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to  be  in  danger,  and  the  best  lord  in  the 
kingdom  liable  to  be  tried,  and  condemned 
to  die  by  a  court-martial.^  The  true  answer 
to  objections  of  this  character  is,  that  no 
practical  wrong  has  occurred  in  the  working 
of  the  law,  which  has  now  subsisted  in  the 
same  form  for  more  than  a  century.  It  is 
obvious  that  the  capture  of  a  spy  would  be 
nugatory,  unless  he  could  be  tried  at  once  ; 
and  the  provisions  of  s.  53  (cl.  1,  2,  3) 
afford  ample  safeguards  against  the  precipi- 
tate infliction  of  capital  punishment. 

S.  8.    Every   person    subject    to    this  Act    who  improper 
filially  without  any  treacherous  intention,  hold  any  tion  with 
improper  communication  with  the  enemy,  shall  he  ^^^  enomy. 
dismissed,  with  disgrace,  from  her  Majesty's  service, 
or  shall  suffer  such  other  punishment  as  is  herein- 
after mentioned. 

This  is  a  new  enactment  to  prevent  anj 
improper  communication  with  the  enemy, 
sucb  as  might  be  subversive  of  good  disci- 
pline, or  in  any  respect  detrimental  to  the 
public  service,  though  the  intention  of  the 
offender  be  not  treacherous,  and  his  fidelity 
unimpeached. 

Mutiny. 

S.  10.  Where    mutiny    is   accompanied    by  vio-  Mutiny  with 
lence,  every  person  subject  to  this  Act  who  shall 
join  therein  shall  suffer  death,  or  such  other  punish- 

1  Pari.  Hist.,  1749. 
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ment  as  is  hereinafter  mentioned  ;  and  every  person 
subject  to  this  Act  who  shall  not  use  his  utmos 
exertions  to  suppress  such  mutiny  shall,  if  he  has 
acted  traitorously,  suffer  death,  or  such  other  punish- 
ment as  is  hereinafter  mentioned  ;  if  he  has  acted 
from  cowardice,  shall  suffer  penal  servitude,  or  such 
other  punishment  as  is  hereinafter  mentioned  ;  if  he 
has  acted  from  negligence  he  shall  be  dismissed 'from 
her  Majesty's  service,  with  disgrace,  or  suffer  such 
other  punishment  as  is  hereinafter  mentioned. 
Mutiny  S.  11.   Where  a  mutiny  is  not  accompanied  by 

violence.  violence,  the  ringleader  or  ringleaders  of  such 
mutiny  shall  suffer  death,  or  such  other  punishment 
as  is  hereinafter  mentioned  ;  and  all  other  persons 
who  shall  join  in  such  mutiny,  or  shall  not  use  their 
utmost  exertions  to  suppress  the  same,  shall  suffer 
imprisonment,  or  such  other  punishment  as  is  herein- 
after mentioned. 

Definition  of      Mutinv  implies  resistance  on  the  part  of 

mutiny.  .  .  .  . 

the  mutineer  to  the  authority  of  his  superior 
officer,  accompanied  by  an  intention  to  carry 
out  his  object  if  opposed,  by  violence.^  This 
crime  has  not  been  defined  by  any  statute ; 
and  it  has  been  doubted  whether  a  single 
person,  unaided  by  any  accessory,  can  be 
guilty  of  the  offence. 

It  may  be  considered  clear  that  such  a 
person  would  not  fall  under  the  provisions 
of  this  section ;  for  the  words  "  every  person 
who  shall  jioin  therein  "  in  the  10th,  and  "  all 

^  "  To  mutiny  :  to  rise  against  authority,  to  make  in- 
surrection."— Johns.  Diet.  The  "  Lima,"  3  Hagg.  Adm. 
R.  346—360-2. 
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other  persons  who  shall  join  in  such  mutiny  " 
in  the  11th  sections,  necessarily  imply  that 
tiiere  Taust  he  more  than  one  person  emjaged 
to  constitute  a  state  of  mutiny.  By  com- 
paring the  17th  with  the  10th  and  11th  sec- 
tions, a  reasonable  inference  may  be  drawn 
of  the  meaning  of  the  term  "  mutiny/*  ^ 

Mutiny  must  be  something  greater  than 
insubordination  which  is  declared  to  exist 
(s.  17)  "  when  any  person  shall  wilfully 
disobey  any  lawful  command  of  his  superior 
officer,  or  shall  use  threatening  or  insulting 
language,  or  behave  with  contempt  to  his 
superior  officer."  Mutiny  may  either  be 
"  accompanied  by  violence  "  or  *'  not  accom- 
panied by  violence,"  (ss.  10  aud  11). 

Mutiny^  may,  therefore,  be  defined  to  be  a 
combination  of  two  or  more  persons  to  rise 
against  the  authority  of  their  superior  officer, 

1  The  mutinous  behaviour  of  a  single  individual  is 
puniBhable  under  s.  14.     See  p.  395,  App. 

'  Mutiny  is  thus  defined  in  the  French  code — "  Sont 
oonsid^r^  comme  en  ^tat  de  r^volte,  et  punis  de  mort :  1. 
lies  marins,  ou  militaires  de  Tarm^e  de  mer,  sous  les 
armeB  qui,  r^unis  au  nombre  de  quatre  au  moins  et 
flgiflsant  de  concert,  refusent,  k  la  premiere  sommation, 
d'ob^  aux  ordres  de  leurs  chefs  :  2.  Les  individus  au 
service  de  la  marine  ou  embarqu^s  sur  un  b&timent  de 
rdtat  qui,  r^unis  au  nombre  de  quatre  au  moins,  se  livrent 
It  des  violences  en  faisant  usage  d^armes,  et  refusent  k  la 
voix  des  chefs,  de  se  disperser,  ou  de  rentrer  dans  Pordre. 
N^anmoins,  dans  tons  les  cas  pr^vus  par  le  present  artide, 
la  peine  de  moit  n'est  inflig^e  qu'aux  instigateurs,  ou  aux 
chefs  de  la  r^volte,  et  au  marin  ou  militaire  le  plus  ^ev^ 
en  grade.*' — Code  Justice  Militaire  pour  TArm^e  de  Mer. 
Art.  292. 
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and  effect  their  purpose  (be  it  what  it  may) 
by  resistance,  either  active  or  passive. 
Concerted  refusal  on  the  part  of  several 
seamen  to  obey  the  command  of  their 
superior  officer  (but  without  violence  shown 
or  threatened)  may  be  considered  mutiny. 

The  crime  of  mutiny  in  many  respects 
partakes  of  the  nature  of  conspiracy  ^  and 
the  same  description  of  evidence  will  be  re- 
quisite in  support  of  the  charge  in  either 
case. 

The  first  fact  to  be  proved  is  the  mutiny ; 
secondly,  evidence  must  be  given  to  connect 
the  prisoner  with  it ;  and  lastly,  if  it  be  in- 
tended to  give  in  evidence  against  the  pri- 
soner the  acts  of  any  other  person,  it  must  be 
shown  that  such  person  was  also  engaged  in 
the  same  mutiny,  and  that  the  act  was  done 
in  furtherance  of  the  conunon  design. 

This  offence  is  necessarily  aggravated  in 
proportion  to  the  violence  of  the  mutineers ; 
consequently  there  is  a  very  proper  modificar 
tion  of  punishment  to  be  awarded  to  the 
general  body  of  offenders  when  the  mutiny 
is  unaccompanied  with  violence  ;  but  the 
ringleaders  are  excepted,  for  a  deeper  guilt 
always  attaches  to  those  who  instigate  and 
bead  a  mutiny. 

>  See  Archb.  Or.  Law,  574,  and  the  cases  odleded 
there. 
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Any  mutiny,  or  attempt  to  mutiny,  is  sub- 
versive of  all  discipline,  and,  if  not  imme- 
diately repressed,  destructive  of  the  interests 
of  the  service ;  hence  criminality,  and  cor- 
responding penalties,  are  attached  not  only 
to  the  actual  mutineers,  but  to  every  persou 
subject  to  naval  authority,  who  does  not  use 
his  utmost  exertions  in  the  suppression  of 
mutiny ;  but  the  motives  of  inactive  by- 
standers are  to  be  discriminated  accurately, 
and  punishment  awarded  in  proportion  to 
the  guiltiness  of  intention  which  shall  have 
governed  their  conduct  (s.  10,  11,  12,  14, 
16). 

"Mutiny  with  violence"  (s.  10),  and  on  summai-y 
the  part  of  the  ringleaders  "  mutiny  without  of  mutiny 
violence  "  (s.  1 1),  are  capital  offences.  These 
offences  cannot  be  dealt  with  summarily  by 
the  commanding  officer;  they  must  be  re- 
served for  trial  by  court-martial  (s.  56). 
The  summary  infliction  of  corporal  punish- 
ment for  mutiny  (s.  5(5,  cl.  3)  can  only  refer 
to  the  cases  of  persons  joining  in  a  mutiny 
and  not  to  the  ringleaders. 

S.  13.  Every  person,  not  otherwise  subject  to  this  Penalty  for 
Act,  who,  being  on  board  any  ship  of  her  Majesty,  endeavour- 
shall  endeavour  to  seduce  from  his  duty  or  allegiance  j^§^  from 
to  her  Majesty  any  person  subject  to  this  Act  shall,  allegiance., 
so  fjEir  as  respects  such  offence,  be  deemed  to  be  a  per- 
son subject  to  tliis  Act,  and  shall  suffer  death  or  such 
other  punishment  as  is  hereinafter  mentioned. 

I  3 
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Passengers  who  shall  be  guilty  of  the 
offences  specified  in  this  section  shall  be 
tried  by  naval  court-martial,  and  punished 
according  to  the  provisions  of  the  Naval 
Discipline  Act.^ 

It  is  to  be  observed  that  the  jurisdiction 
of  courts-martial  is  limited  by  this  section 
to  such  civilians  as  shall  be  actually  on  board 
some  one  of  her  Majesty's  ships  at  the  time 
of  the  commission  of  the  offence.  If  civilians 
are  found  on  shore  or  elsewhere  "  endeavour- 
ing to  seduce  persons  serving  in  her  Ma- 
jesty's forces  by  sea  and  land  from  their 
duty  and  allegiance  to  her  Majesty,  and  to 
incite  them  to  mutiny  and  disobedience,'' 
they  may,  if  the  offence  be  committed  on 
the  high  seas,  or  in  any  part  of  England,  be 
indicted  in  the  ordinary  criminal  courts  of 
assize  for  any  county,  and  punished  under  the 
provisions  of  37  Geo.  3,  c.  70,  revived  by  57 
Geo.  3,  c.  7,  and  7  Will  4,  and  1  Vict.  c.  91. 

Punishment      S.  16.  Every  person  sulrject  to  this  Act  who  shall 
or  attempt-   Strike,  or  with  any  weapon  attempt  to  strike,  or  draw 
J^,*8uperior  ^^  1^^^  ^P  ^^Y  weapon  against  his  superior  officer 
officer.         >)eing  in  the  execution  of  his  office,  shall  l)e  punished 
with  death  or  such  other  punishment  as  is  herein- 
after mentioned ;  and  every  person  subject  to  this 
Act  who  shall,  otherwise  than  with  a  weapon,  attempt 
to  strike   or  use  or  attempt  to   use  any  violence 
against  his  superior  officer,  being  in  the  execution  of 

1  Queen's  Regs.  Dig.  art.  fO  (Vide  p.  152). 
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his  office,  shall  be  punished  with  penal  servitude,  or 
such  other  punishment  as  is  hereinafter  mentioned  ; 
and  every  person  subject  to  this  Act  who  shall  strike 
or  attempt  to  stiike,  or  draw  or  lift  up  any  weiii)on 
against,  or  use  or  attempt  to  use  any  A-iolence  aj^ainst 
his  superior  officer,  not  being  in  the  execution  of  his 
office,  shall  be  punished  with  penal  servitude,  or  such 
other  punishment  as  is  hereinafter  mentioned. 

An  important  modification  has  been  in- 
troduced into  this  section  by  limiting  the 
extreme  sentence  of  death  to  cases  of  at- 
tempting to  strike  mth  a  weapon  a  superior 
officer  in  the  execution  of  his  office.  In  the 
Act  of  1861,  all  offers  to  use  violence  to  a 
superior  officer  in  the  execution  of  his  office 
were  punishable  with  death. 

It  will  be  observed  that  striking  a  superior 
officer  in  the  execution  of  his  office  is  a 
capital  offence,  and  is  therefore  triable  and 
punishable  by  court-martial  only  (s.  56). 

The  words  "  superior  officer''  include  all  Sgu^rfOT^^ 
officers,  extending  to  petty  and   non-com-  oflacer." 
missioned  officers^  borne  on  the  books  of 
one  of  her  Majesty's  ships. 

A  lance-corporal  of  royal  marines  is 
included  in  this  designation.^ 

The  question  whether  the  superior  officer  Execution 
is  in  the  execution  of  his  office  must  depend 
upon  the  facts  of  each  particular  case,  but 


1  Nav.  Dis.  Act,  s.  86. 

2  Adm.  Circ.  2ofl869. 
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it  ought  to  receive  a  liberal  interpretation 
from  the  members  of  the  court-martial. 
In  the  absence  of  any  facts  to  lead  to  a 
contrary  conclusion,  it  may  be  presumed 
that  an  officer  on  board  the  ship  to  which 
he  belongs,  or  employed  in  any  service  out 
of  the  ship,  to  which  he  has  been  ordered 
by  his  superior  in  command,  would  be  con- 
sidered ii^  the  execution  of  his  duty. 

IifisvhordincUion, 

Penalty  for  S.  17.  Every  person  subject  to  this  Act  who  shall 
obedience  wilfully  disobey  any  lawful  command  of  his  superior 
JJj!5^J^jjj^  ofl&cer,i  or  shall  use  threatening  or  insulting  language, 
language  to  or  behave  with  contempt  to  his  superior  officer,  shall 
oflBcer.  be  punished  with  dismissal  with  disgrace  from  her 

Majesty's  service,  or  suffer  such  other  punishment  as 

is  hereinafter  mentioned. 

Lawful  To  render  the  disobedience  a  punishable 

command.  i      /»  n  •  /*» 

offence,  the  command  of  the  superior  officer 
must  be  lawful,  i.e.,  in  consonance  with  the 
laws  of  the  land  and  of  the  navy.^  It  would 
be  highly  inexpedient  to  subject  a  person  to 
the  severe  punishment  authorized  by  this 
section  for  disobedience  of  the  obviously 
unreasonable  or  unjustifiable  commands  of 
a  superior  officer,  unless  attendant  aggra- 


^  For  definition  of  "superior  officer,"  see  p.  179. 
2  See  p.  317. 
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vating  circumstances  rendered  such  a  course 
absolutely  necessary  for  the  maintenance  of 
proper  discipline.^ 

Where  threatening  or  insulting  language 
ia  charged,  the  actual  words  must  be  set 
out  as  nearly  as  possible,  in  order  that  the 
prisoner  may  know  how  to  prepare  his 
defence. 

S.  18.  Every  person  subject  to  this  Act  who  shall  PeuiUtv  for 
quarrel  or  fight  with  any  other  pei-son,  whether  such  2S!^^^^' 
other  person  be  or  be  not  subject  to  this  Act,  or  shall  SjSa&Sd 
use  reproachful  or  provoking  speeches  or  gestures  speech  or 
tending  to  make  any  quaiTel  or  disturbance,  shall 
suffer  imprisonment  or  such   other  punishment  as 
is  hereinafter  mentioned. 


^  If  an  officer  shall  receiv^e  from  his  superior  an  order, 
which  he  may  deem  at  variance  with  any  article  in  the 
Queen's  Regulations,  or  in  these  Instructions,  or  with 
any  particular  order  that  may  have  been  issued  by  the 
Admiralty,  or  other  his  superior  officer,  he  is  to  represent 
verbally — or  in  writing  if  it  should  not  require  immediate 
obedience — such  contrariety  to  the  officer  from  whom  he 
may  receive  it ;  and  if,  after  such  representation,  that 
officer  shall  still  direct  him  to  obey  the  order  he  has  given 
him,  he  is  to  do  so ;  but  he  may,  if  he  think  it  necessary, 
report  the  circumstances,  through  his  commanding  officer, 
to  his  commander-in-chief,  or  to  the  Secretary  of  the 
Admiralty,  as  the  case  may  require. 

If  an  officer  shall  observe  any  misconduct  in  his  superior, 
or  shall  suffer  any  personal  oppression,  injustice,  or  other 
IQ-treatment,  he  is  not  on  that  account  to  fail,  in  any 
degree,  in  the  respect  and  obedience  due  to  such  superior 
officer;  but  he  is  to  represent  such  misconduct  or  ill- 
treatment,  in  the  first  instance,  to  the  captain  of  the  ship 
to  which  he  belongs  ;  or,  subsequently,  as  circumstances 
may  require,  through  his  commanding  officer,  to  the  officer 
commanding  the  squadron  in  which  he  serves ;  or  to  the 
commander-in-chief ;  or,  finally,  to  the  Secretary  of  the 
Admiralty. — Art.  6  and  9  Queen's  Kegs.  Dis. 


182  OF  NAVAL  OFFENCES 

The  Queen's  Regulations  contain  the 
following  orders  and  remarks  on  the  sub- 
ject of  duelling : — 

Duelling,  Every  officer  serving  in  her  Majesty's    fleet,  is 

hereby  ordered  neither  to  send  nor  accept  a  challenge 
to  fight  a  duel  with  any  other  person  of  the  fleet. 

Every  officer  of  the  fleet,  on  becoming  privy  to 
any  intention  of  other  officers  to  fight  a  duel,  or 
having  reason  to  believe  that  such  is  likely  to  occur, 
owing  to  circumstances  that  have  come  under  his 
observation  or  knowledge,  is  hereby  ordered  to  take 
every  measure  within  his  power  to  prevent  such 
duel,  having  recourse,  if  necessary,  to  the  captain  or 
commanding  officer. 

Evety  officer  of  the  fleet  is  hereby  ordered,  in  no 
manner  or  degree,  to  evince  dissatisfaction  with,  or  to 
upbraid  another  officer  for  refusing,  or  not  sending,  a 
challenge  ;  and  all  officers  are  enjoined  neither  to 
reject,  nor  advise  the  rejection  of,  a  reasonable  pro- 
position for  the  honourable  adjustment  of  differences 
that  may  have  occurred. 

Any  officer  of  the  fleet  who  may  be  called  on  to 
act  as  second  or  friend  to  an  officer  intending  to  fight 
a  duel,  is  to  consider  it  to  be  his  imperative  duty, 
and  he  is  hereby  ordered,  strenuously  to  exert 
hunself  to  effect  an  adjustment  between  the  adverse 
parties  on  terms  consistent  with  the  honour  of  each, 
and  should  he  fail,  owing  to  the  determination  of  the 
offended  parties  not  to  accept  honourable  terms  of 
accommodation,  he  must  be  guided  by  the  second 
paragraph  of  this  order. 

As  obedience  to  orders  is  the  essential  and 
governing  principle  of  the  naval  service,  tliose  officei-s 
may  rest  assured  of  the  support  and  approbation  of 
the  Admiralty,  who,  having  had  the  misfortune  of 
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giving  offence  to,  or  having  injiiro<1  or  insulte<l 
others,  shall  frankly  explain,  a])o1o<^d»c,  or  offer 
redresB  for  the  same ;  or  who,  having  n'ci'ivwl 
offence,  injury,  or  insult  fi'oni  another,  Hhall  coi-dially 
accept  frank  explanation,  apology,  or  redress  tor  thi> 
same ;  or  who,  if  such  explanation,  aiMilo^^y,  or 
redress  are  refused  to  be  made  or  accepto<l,  nhall 
submit  the  matter  to  be  dealt  with  by  the  cjijitain  or 
commanding  officer  of  the  Rhij)  or  fleet ;  and  eveiy 
officer  who  shall  act  as  hereinl>efore  directed,  and 
consequently  refuse  to  accept  a  challenge,  will  Ikj 
deemed  to  have  acted  honourably,  and  to  have 
evinced  a  requisite  obedience,  not  only  to  this  onler, 
hut  also  to  the  pleasure  of  the  Queen.^ 

Desertion  atid  absence  witJwut  Leave, 

S.  19.  Every  pei*8on  subject  to  this  Act  who  shall  Penalty  for 
absent  himself  from  his  ship,  or  from  the  ] dace  where 
his  duty  requires  him  to  be,  with  an  intention  (jf  not 
returning  to  such  ship  or  place,  or  who  shall  at  any 
time  and  under  tmv  cii'cumstances  when  absent  from 
his  ship  or  place  of  duty,  do  any  act  which  shows 
that  he  has  an  intention  of  not  returning  to  such 
ship  or  place,  shall  l)e  deemed  to  have  deseited,  and 
shall  be  punished  accordingly  ;  that  is  to  say, 

(1).  If  he  has  desei-ted  to  the  enemy  he  shall  be 
punished  with  death  or  such  other  pimish- 
ment  as  is  hereinafter  mentioned  ; 
(2).  If  he  has  deseited  under  any  other  circum- 
stances,   he    shall  l)e  punished  with  penal 
servitude  or   such    other  punishment  as  is 
hereinafter  mentioned  ; 
and  in  eveiy  such  case  he  shall  forfeit  all  pay,  hciul 
money,  bounty,  salvage,  prize  money,  and  allowances 

^  (Queen's  Regs.^  art.  7,  chap.  40,  p.  299. 
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that  have  been  earned  by  him,  and  all  annuities, 
pensions,  gratuities,  medals,  and  decorations  that  may 
have  been  granted  to  him,  and  also  all  clothes  and 
eflfects  which  he  may  have  left  on  board  the  ship  or 
at  the  place  from  which  he  has  deserted,  unless  the 
tribunal  by  which  he  is  tried,  or  the  Admiralty,  shall 
otherwise  direct. 

Desertion  to  the  enemy  has  always  been 
deemed  a  crime  of  most  heinous  import 
among  military  nations,  both  in  ancient 
and  modern  times;  desertion  is  the  be- 
trayal of  the  state.  By  the  Athenians  and 
Bomans  it  was  punished  with  death.^  It  is 
a  capital  crime  under  the  French  code  of 
maritime  law.^ 

Desertion  was  made  a  capital  felony  by 
many  old  Acts  in  the  English  statute  book 
(viz.,  18  Hen.  6,  c.  19,  2  &  3  Edw.  6,  c.  2,  5 
Eliz.  c.  6) ;  they  have  all  now  fallen  into 
disuse,  as  well  because  the  manner  of  re- 
taining soldiers  and  seamen  therein  referred 
to  is  no  longer  adopted,  as  because,  since 
the  specific  enactments  of  military  law,  a 
more  compendious  and  convenient  system 
of  coercion  has  been  in  force.^ 
TMt  of  A  simple  test  is  provided  by  the  Naval 

Discipline  Act  in  proof  of  desertion ;  for  in 
order  to  complete  the  offence,  there  must  be 

1  1  McArthur,  63  ;  1  Bl.  Comm.  415. 

2  Code  de  Just.  Mar.  art.  31 6. 
8  1  Hubs.  93. 
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absence  on  the  part  of  the  ofifender,  from 
his  ship,  or  place  of  duty,  without  any  In- 
tention  of  returning.  In  estimating  the 
real  intention  of  the  prisoner,  the  conclusion 
must  be  founded  on  a  careful  consideration 
of  his  conduct  and  declarations,  according 
to  the  plain  fundamental  rule  that  a  man's 
motives  and  intentions  are  to  be  inferred 
from  the  means  which  he  uses,  and  the  acts 
that  he  does. 

Where  upon  a  charge  of  desertion  under  Proof  of 
22  Geo.  2,  c.  33,  s.  16,  it  appeared  that  two 
seamen  of  H.M.S.  "  Duke  of  Wellington " 
had  leave  of  absence,  and  during  their  leave 
signed  articles  in  London  to  join  a  merchant 
vessel  to  go  a  distant  voyage,  and  obtained 
advance  notes  for  wages  from  this  merchant 
ship,  and  got  the  notes  cashed:  proof  of 
these  facts  was  considered  good  evidence  of 
intention  to  desert. 

So,  where  persons  who  are  improperly 
absent  are  found  to  have  disposed  of  their 
clothes,  efiects,  &c.,  the  natural  inference  is 
that  they  have  no  intention  of  returning. 
In  such  cases  a  charge  of  desertion  should 
be  preferred  even  though  the  offenders  may 
not  have  succeeded  in  escaping  to  any  con- 
siderable distance  from  their  ship.  Should 
the  intention  to  desert  not  be  proved,  the 
offenders    may   (ss.   47  and  48)    be  found 
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guilty  of  improperly  leaving  their  ship  (s. 
22),  or  of  absence  without  leave  (s.  23),  and 
punished  accordingly. 
Forfeiture  of      This  scction  (19)  providcs  for  the  forfei- 

pay,  eflfects,  «      i  i       ^ 

Ac.  ture   of  the  pay,^   effects,   &c.,  of   persons 

found  guilty  of  desertion.  Therefore,  unless 
the  tribunal  by  which  they  are  tried  direct 
that  such  forfeitures  are  not  to  take  place,  it 
is  unnecessary  to  refer  to  them  in  the 
sentence. 

Great  facilities  are  given  for  obtaining 
the  aid  of  the  civil  power  in  the  apprehen- 
sion of  naval  deserters  under  the  following 
provisions  of  10  &  11  Vict.  c.  62. 

Apprehen-  S.  9.  Be  it  enacted  that  it  shall  be  lawful  for 
deserters,  the  constable  of  any  place  where  any  person  reason- 
ably suspected  to  belong  to  her  Majesty's  navy,  and 
to  he  a  deserter,  or  improperly  absent  from  his  duty, 
shall  be  found,  or  of  any  adjoining  place,  ami  if  no 
such  constable  can  be  immediately  met  with  to  secure 
him,  then  for  any  person  in  her  Majesty's  service,  to 
apprehend,  or  cause  such  suspected  person  to  be  ap- 
prehended, and  cause  him  to  be  brought  before  any 
justice  in  the  United  Kingdom,  or  in  any  of  her 
Majesty's  dominions  or  tenitories,  or  in  the  terri- 
tories under  the  government  of  the  East  India  Com- 
pany in  or  near  such  place,  who  shall  examine  such 
suspected  person,  and  if  by  his  confession,  or  the 
testimony  of  one  or  more  witness  or  witnesses,  upon 
oath,  or  by  the  knowledge  of  such  justice,  it  shall 

^  Deserters  are  not  entitled  to  count  for  pension  any 
time  served  by  them  prior  to  their  desertion.  Adm. 
Pension  Kegs.,  1876. 
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appear  that  any  pcrf)on  Immglit  Ih'I'oii*  hi  in    \yi   a 
person  belonging  to  her  Majesty's  navy,  iiiii»n»iKTly 
aljficnt  from  hia  <luty,  such  justice  shall  iurthwitli 
cause  him  to  be  conveyed  to  the  nearest  or  must 
convenient    public    prison,  aind    shall    transmit  an 
account  thereof  to  the  3eci^*tarv  of  tht^  A<lniiniltv, 
or  to  any  commander-in-chief,  or  officer  cMinniandin;^ 
any  one  of  her  Majesty's  ships  or  vi'swls,  with  a 
description  of  such  pei-son,  and  the  name  of  tlu*  sliip 
or  vessel  to  which  he  shall  or  may  be  susjuM-tiMl  to 
belong  ;  or  if  any  such  offender  shall  be  apiuxOieudiMl 
by  any  person  in  her  Majesty V  service,  or  shall  Ihj 
apprehended   in    the   \acinity  of    any  one  of  her 
Majesty's  ships  or  vessels  in  commission,  then  such 
justice  shall  onler  him  to  Ix*  taken  on  boaixl  any 
such  ship   or  vessel,  insteail  of  committinj^  him  to 
prison  ;  and  in  all  c&ws  the  justice  shall  cei-tify  the 
name  of  the   person,  by   whom   the   offender  was 
apprehended,  and  such  last  mentioned  i)ei*son  shall 
be    entitled  to  a   rewai-tl    for   such    api)rehension,^ 
according    to   the  amount    which    is    or    may    be 
established    by    the   naval  i*egulations   or   instnic- 
tions   for    the   time   being   in    that  luihalf,  .or    in 
case  the  apprehension  shall  be  under  circumstances 
for  which  no  rewaixl  is  or  may  be  estiiblished,  the 
amount  of  such  rewar^l  shall  be  tmy  simi  in  the  dis- 
cretion of  the  Lord  High  A(bniral,  or  the  said  com- 
missioners, or  of  the  officer  commanding  the  vessel  to 
which  the  deseiter,  or  pei-son  who  shall  have  been 
impropei'ly  absent  shall  Iwlong,  not  exceeding  three 
jjounds,  and  the  rewaixl  shall  in  eveiy  case  be  paid 
and  charged  against  the  wages  or  pay  of  any  such 
offender,  and  stopped   out  of  the   same;   and   for 
every  such  infonnation,  commitment,  or  order  and 

'  See  Queen's  Regs.  **  DiscipUne,"  art.  23. 
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account  as  aforesaid,  the  clerk  of  the  said  justice  may 
be  entitled  to  a  fee  of  two  shillings  and  no  more,  and 
every  gaoler,  and  other  person  into  whose  custody 
any  such  offender  is  committed,  shall  immediately, 
upon  the  receipt  of  him,  pay  such  fee  of  two  shillings, 
and  also,  upon  the  production  of  a  receipt  from  the 
mediciil  practitioner  who  may  have  been  rec^uired  to 
examine  such  suspected  person,  a  fee  of  two  shillings 
and  sixpence,  and  such  sums  shall  be  repaid  to  such 
gaoler  or  other  person,  and  the  same,  together  with 
sixpence  for  every  day  the  offender  shall  be  in  his 
custody,  which  shall  be  paid  to  such  gaoler  or  other 
person,  shall  be  charged  against  the  pay  or  wages  of 
the  offender,  and  every  gaoler  or  other  person  having 
the  custody  of  any  such  offender  shall  deliver  him  up 
to  any  person  authorized  to  take  charge  of  him  by 
the  Lord  High  Admiral,  or  the  commissioners  for 
executing  the  office  of  Lord  High  Admiral,  or  by  any 
naval  commander-in-chief,  or  the  officer  commanding 
any  one  of  her  Majesty's  ships  or  vessels,  and  any 
person  so  authorized  shall  convey  him  in  safe  custody 
on  board  any  one  of  her  Majesty's  ships  or  vessels  in 
commission. 
Fraudulent  S.  10.  And  be  it  enacted,  that  any  person  who 
of  deser.  shall  voluntarily  deliver  himself  up  as,  and  confess 
'^  himself  to   be,  a   deserter    from   any   one    of    her 

Majesty's  shi^^s  or  vessels^  or  improperly  absent  from 
such  ship  or  vessel,  or  who,  while  serving  in  any  of 
her  Majesty's  forces,  or  the  embodied  militia,  or  the 
forces  of  the  East  India  Company,  shall  to  any  officer 
or  non-commissioned  officer  thereof  confess  himself 
to  be  a  deseilier,  as  aforesaid,  or  improperly  absent  as 
aforesaid,  or  who,  upon  being  apprehended  for  any 
offence,  shall  in  the  presence  of  the  justice  confess 
himself  to  be  a  deserter,  or  improperly  absent  from 
his  ship  or  vessel  as  aforesaid,  and  his  statement  shall 
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not  be  true,  he  shall,  if  receive<l  int<»  Iht  Maji-MyV 

naval  Ber^dce,  be  deemed  in  her  Majesty*)*  navy,  aii«l 

be  liable  to  serve  and  be  detidnod  tlieix-in  as  it'lu*  hail 

voluntarily  entei-ed,  or  in  case  such  iH*rsnii  >lia11  not 

be  received  into  Her  Majesty's  navy,  he  sliall,  on  ron- 

viction  thereof  liefore  two  justices  of  the  juare,  at,  or 

near  the  place  where  he  shall  <leliver  biniself  u}»,  or 

confess,  or  where  he  may  at  any  time  liai)i)eu  to  be,  be 

adjudged  to  be  punished,  if  in  En^'land,  as  a  rof(ue 

and  a  vagabond,  and  if  in  Scotland  or  Irebunl,  by 

commitment  to  some  prison  or  house  of  correct  inn, 

there  to  be  kept  to  hard  lal>oui"  for  any  time  n«>t 

exceeding  three  months. 


a 
jxrri 


The  Naval  Discipline  Act  (s.  50)  provides  ^VJ 
for  the  apprehension  of  offenders  under  a 
warrant  issued  by  the  naval  authorities.  This 
section  enables  officers  in  command  to  autho- 
rize the  police  or  other  persons  to  arrest  offen- 
ders and  convey  them  direct  on  board  their 
ships  instead  of  taking  them  before  a  magis- 
trate. (Form,  App.  p  473.)  Persons  subject  to 
the  Act  are  (s.  51),  liable  to  punishment  for 
not  using  their  utmost  endeavours  to  appre- 
hend all  offenders  against  the  Act ;  in  their 
case  no  warrant  is  required. 

S.  22.  If  any  person  subject  to  this  Act  (without  P^ 
being  guilty  of  desertion)  improperly  leaves  his  ship  om 
or  place  of  duty,  he  shall  be  liable  to  im])risoimieiit 
or  to  such  other  pimishment  as  is  hereinafter  men- 
tioned, and  to  such  other  pimishment  by  forfeiture  of 
wages  or  of  other  benefits  as  the  Admiralty  from  time 
to  time  by  regulations  prescribe. 

S.  23.  Everyperson  subject  to  this  Act  who  (without  P^ 
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without  being  guilty  of  desei-tion  or  of  improperly  leaving  his 
ship  or  place  of  duty)  shall  be  absent  without  leave 
shall  be  liable  to  imprisonment  for  any  period  not 
exceeding  ten  weeks,  with  or  without  hard  labour,  or 
such  other  punishment  as  the  circumstances  of  the 
case  may  require,  and  to  such  other  punishment  by 
forfeiture  of  wages  or  of  other  benefits  as  the 
Admiralty  from  time  to  time  by  regulations  pre- 
scribe. 

Where  offenders  may  be  charged  with 
desertion  and  the  intention  to  desert  may 
not  be  proved,  punishment  for  improper 
absence  may  be  awarded  (ss.  22,  23,  and 
48).  Under  s.  23,  the  mere  fact  of  absence 
without  leave  is  made  criminal,  and  the 
ofifence  is  complete  on  proof  being  given  (,f 
that  fact.  No  excuse  can  be  derived  from 
the  intentions  of  the  offender,  although  many 
circumstances  of  alleviation  may  appear  in 
evidence,  which  ought  to  have  weight 
in  mitigation  of  the  punishment  to  be 
awarded. 

Penalty  on  S.  28.  Every  officer  subject  to  this  Act  who  .shall  be 
cruSty  or  S^^Y  ^^  cruelty,  or  of  any  scandalous  or  fraudulent 
oppression,  conduct,  shall  be  dismissed  with  disgiace  from  her 
Majesty's  service ;  and  every  ofl&cer  subject  to  this 
Act  who  shall  be  guilty  of  any  other  conduct  unbe- 
coming the  character  of  an  officer  shall  be  dismissed, 
with  or  without  disgrace,  from  her  Majesty's  service. 

This  article  is  confined  to  such  cruel,  scan- 
dalous, or  fraudulent  conduct  in  an  officer, 
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as  would  not  amount  to  a  cHrae  punishable 
under  any  specific  clause  of  the  Naval  Disci- 
pline Act  or  at  ordinary  law.  Such  a  con- 
struction was  given  to  the  corresponding^ 
article  of  22  Geo.  2,  c  33,  in  Mann  v.  Oxveii, 
9  B.  &  C.  G02,  where  Parke,  J.,  observed, 
"  The  33rd  article  applies  to  ofifences  not  of 
a  criminal  character  which  would  render 
a  man  liable  to  an  indictment,  but  to  con- 
duct unbecoming  the  character  of  an  otticer.*' 
And  Littledale,  J.,  "  A  man  may  behave  in 
a  scandalous,  oppressive,  cruel,  or  fraudulent 
manner,  and  yet  may  not  be  punishable  by 
the  common  law : "  for  the  33rd  aiticle  "  was 
intended  to  apply  to  conduct  unbecoming 
the  character  of  an  officer,  and  not  to 
cri/mes'' 

A  pertinent  example  of  this  distinction, 
and  of  a  case  where  the  cruelty  of  a  superior 
officer  under  colour  of  the  enforcement  of 
discipline,  may  amount  to  a  crime,  is  given 
by  Eyre,  B.,  in  Sutton  v.  Johnstone,  1  T.  E. 
503.  "  It  may  not  be  fit  in  point  of  disci- 
pline that  a  subordinate  officer  should  dis- 
pute the  command  of  his  superior,  if  he  were 
ordered  to  go  to  the  mast-head  :  but  if  the 

'  Art.  33 — "  If  any  flag-oflficer,  captain,  or  commander 
or  lieutenant  belonging  to  the  fleet,  shall  be  convicted 
before  a  court-martial  of  behaving  in  a  scandalous,  infa- 
mo)iB,  cruel,  oppressive  or  fraudulent  manner,  unbecoming 
tb6  character  of  an  officer,  he  shall  be  dismissed  from  her 
Majesty's  service." 
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superior  were  to  order  him  thither,  knowing, 
that  from  some  bodily  infirmity,  it  was  im- 
possible that  he  should  execute  the  order, 
and  that  he  must  infallibly  break  his  neck 
in  the  attempt,  and  it  were  so  to  happen, 
the  discipline  of  the  navy  would  not  protect 
that  superior  from  being  guilty  of  the  crime 
of  murder.  And  one  may  observe  in  general 
in  respect  of  what  is  done  under  powers  in- 
cident to  situations,  that  there  is  a  wide 
difference  between  indulging  to  situation  a 
latitude  touching  the  extent  of  power  and 
touching  the  abuse  of  it." 

The  following  is  a  copy  of  an  Admiralty 
circular  letter  respecting  the  punishment  of 
officers  under  this  section  : — 

My  Lords  Commissioners  of  the  Admiralty  have 
recently  been  obliged  in  several  instances  to  set  aside 
as  illegal  sentences  passed  by  courts-martial  upon 
officers  found  guilty  of  "conduct  unbecoming  the 
character  of  an  officer,"  such  sentences  not  being  dis- 
missal from  her  Majesty's  service. 

2.  My  Lords  wish  therefore  to  draw  attention  to 
section  28,  of  the  Naval  Discipline  Act,  1866. 

3.  The  provisions  in  this  section  with  respect  to 
the  sentence  to  be  awarded  are  peremptory.  If, 
therefore,  a  court-martial  find  an  officer  guilty  of  a 
charge  framed  under  it,  they  have  no  choice  but  to 
award  the  punishment  prescribed ;  any  other  sentence 
is  illegal,  and  cannot  be  enforced. 

4.  The  court  may,  however,  if  they  think  fit, 
acquit  the  prisoner  of  so  much  of  the  charge  as 
alleges  cruelty,  or  scandalous,  or  fraudulent  conduct, 
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arcondnct  tmbecomiiig  the  character  of  nn  oiliccr,  ha 
Hie  case  may  be,  and  may  theu  piisH  a  rtcnti'iicc  in- 
ferior to  that  of  dismissal.^ 

5.  Every  oflBicer  authorized  to  or<ler  trials  l>y  court- 
martial  should  weigh  the  circuiUHtances  of  iIk*  coiil- 
plaint  in  each  case,  bo  as  not  to  peniiit  any  cli.-iivt;  to 
be  framed  against  an  officer  under  this  28th  section, 
unlesB  in  his  opinion  the  offence  is  one  which  shouM 
be  met  by  dismissal  from  her  Majesty's  .service.' 

The  following  Admiralty  letter,  dated  4th  ^^j^/^^*^ 
May,  1863,  directs  that  charges   shall   be 
framed  under  this  section  for  the  trial  of 
officers  for  excessive  drinking : 

My  Lords  Commissioners  of  the  Admiralty  having 
had  under  their  consideration  the  cases  of  officers 
who   have  heen  invalided  for    illnesses    resulting 
from  excessive  drinking,  and  who  would  have  been 
brought  for  trial  before  a  court-martial  if  the  com- 
manding officer  had  been  prepared  to  prefer  positive 
charges  against  them,  I  am  commanded  by  their 
loidships  to  send  you  the  copy  of  a  charge  (Appendix, 
p.  464)  on  which  officers  so  conducting  themselves 
have  been  convicted  of   conduct  unbecoming  the 
character  of  officers,  for  drinking  to  such  excess  as 
to  render  themselves  incapable  of  peiforming  their 
duty. 

My  lords  therefore  direct  that  officers  shall  be  tided 
upon  similar  charges  when  the  evidence  which  can 
be  adduced  will  permit  of  it ;  taking  care  that  the 
charges  are  properly  drawn,  so  as  to  meet  the  cases 
likely  to  be  proved  before  the  courts-martial. 

^  Frmishment  in  such  a  case  should  be  awarded  under 
8.43. 

«  Adm.  Circ  Letter,  12  Nov.  1869. 

K 
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In  all  cases  in  which  the  offence  of  drunk- 
enness can  be  proved,  the  charge  should  be 
framed  under  the  27th  section  and  not 
under  the  28th. 

Penalty  for  S.  29.  Every  person  subject  to  this  Act  who  shall 
ships  to  be  either  designedly  or  negligently  or  by  any  default 
iMt^^^^^^  lose,  strand,  or  hazard,  or  suffer  to  be  lost,  stranded, 
or  hazarded,  any  ship  of  her  Majesty  or  in  her 
Majesty's  service,  shall  be  dismissed  from  her  Majesty's 
service,  with  disgrace,  or  suffer  such  other  punish- 
ment as  is  hereinafter  mentioned. 

The  word  '*  designedly "  implies  guilty- 
knowledge  or  intention  in  the  accused,  and 
a  just  conclusion  on  that  matter  must  neces- 
sarily depend  altogether  on  presumptive 
evidence  and  the  inferences  to  be  derived 
from  a  carefiil  examination  of  collateral 
facfcs.^  The  word  "negligently"  is  appli- 
cable when  a  ship  has  been  lost,  stranded, 
or  hazarded,  in  consequence  of  any  omission 
of  duty. 

Many  instances  have  occurred  in  which 
the  sentences  upon  officers  for  losing  or 
hazarding  her  Majesty's  ships  have  been 
cancelled  as  illegal,  owing  to  a  miscon- 
ception of  the  nature  of  the  proceedings 
to  be  followed  at  trials  under  ss.  29  and  92 
respectively. 

In  cases  where  no  specific  charge  is  made 

1  1  PhilL  Ev.  472. 
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against  any  person,  all  the  officers  and  crew 
may  be  tried  under  s.  92,  and  all  or 
any  of  them  may  be  called  upon  to  give 
evidence  on  oath  respecting  the  loss  of  the 
ship,  so  long  as  no  witness  is  obliged  to  give 
any  evidence  which  may  tend  to  criminate 
himself.^  But  where  a  specific  charge  is 
made  against  any  of  the  officers  or  crew, 
they  should  be  tried  by  a  separate  court- 
martialy  the  charge  being  framed  under 
s.  29 ;  and  in  this  case  the  persons  tried 
must  not  be  placed  on  oath  and  examined, 
but  the  charge  must  be  proved  by  evidence 
other  than  their  own.  Should  it  be  con- 
sidered necessary,  separate  courts-martial 
may  be  held  for  the  trial  of  one  or  more 
officers.^ 

The  following  Admiralty  Minutes  ^  point 
out  clearly  the  course  to  be  pursued  in  these 
cases.     (See  also  p.  294.) 

In  1866,  the  commander,  officer  of  the  . 
watch,  and  master  of  H.M.S.  "  Eclipse  "  were 
tried  for  "  allowing  jointly  and  severally 
H.M.S.  '  Eclipse '  to  be  run  on  a  sunken 
rock  whereby  she  sustained  considerable 
damage/' 
'  This  was  a  case  in  which  a  specific  charge 


1  Nav.  Dis.  Act,  a.  92. 

•  Nav.  Dis.  Act,  s.  93. 

*  Court-JMartial  lieturna,  Nos.  621  and  700, 

K  2 
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was  brought  against  the  three  officers.  The 
charges  were  partly  proved  and  these  officers 
were  punished.  On  a  review  of  the  minutes 
at  the  Admiralty,  it  appeared  that, 

Wliilst  these  officers  were  charged  with  running 
one  of  her  Majesty's  ships  on  a  sunken  rock,  they 
were  subjected  to  a  rigid  examination  upon  oath, 
notwithstanding  their  objection  to  the  course  pur- 
sued, and  the  sentence  was  chiefly  supported  by  the 
evidence  thus  extracted  from  the  prisoners ;  the 
Admiralty  directed  the  sentence  to  be  cancelled. 

In  1866,  the  commander,  officers,  and 
ship's  company  of  H.M.S.  "  Griffon,"  were 
tried  on  a  charge  of  *'  through  negligence  or 
other  default  suffering  H.M.S.  'Griffon'  to 
be  lost,  by  being  run  on  shore." 

This  charge  was  framed  under  s.  29. 
The  court  found  the  charge  proved  against 
the  commander,  lieutenant,  and  navigating 
officer ;  awarded  punishment  to  these  officers, 
and  acquitted  the  remainder  of  the  officers 
and  ship's  company  of  all  blame. 

On  a  review  of  the  proceedings  it   ap- 
S  peared  that  the  commander,  lieutenant,  and 

navigating  officer  were  sworn  and  examined 
on  oath,  although  on  their  trial,  and  con- 
victed mainly  on  their  own  evidence  so  given. 
The  Admiralty  took  the  opinion  of  the  judge- 
advocate  of  the  fleet  on  the  point,  and  he 
reported  that, 
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The  proceedings  were  in  consequence  irregular. 
The  grounds  of  this  opinion  were,  that  these  officers 
were  tried  under  the  29th  section  with  having, 
through  negligence  or  other  default,  suflfered  the 
ship  to  be  lost ;  that  this  constituted  a  specific  charge, 
and  removed  the  case  fi'om  the  92nd  section  under 
which,  when  tw  specific  charge  is  madcy  officers  and 
others  on  their  trial  for  the  loss  of  one  of  her 
Majesty's  ships  may  be  called  upon  to  give  evidence 
on  oath.  If  there  had  been  no  intention  to  make  a 
specific  charge,  the  proper  course  would  have  been  to 
have  ordered  the  court-martial  to  inquire  into  the 
causes  which  led  to  the  loss  of  the  ship,  and  to  try 
the  commander,  officers,  and  ship's  company  for  their 
conduct  on  the  occasion.  If,  on  the  other  hand,  it 
had  been  intended  to  charge  them  with  negligence 
as  to  the  cause  of  the  loss  of  the  ship,  then  these 
officers  should  have  been  charged  together  or  sepa- 
.rately,  according  to  the  supposed  case,  and  the  charges 
proved  by  other  evidence  than  their  own,  under  the 
93rd  section  of  the  Act.  The  sentences  were  there- 
fore cancelled. 

When  a  court-martial  is  appointed  to  inquire  into  L^gg  ^f  ^^tg 
the  cause  of  the  loss  of  a  ship,  or  of  her  having  particulars 
touched  the  ground,  the   following  points  are  in-toj^i^j- 
variably  to  be  attended  to,  in  addition  to  the  cus-  by  court- 
tomary  investigation  :  '^^'^^ 

1.  The  ship's  log-book,  deck  log-book,  captain's 
night  order  book,  and  the  chart  by  which  she  was 
navigated,  are  to  be  produced  in  court 

2.  An  investigation  is  to  be  made  to  ascertain 
whether  the  proper  chart  from  the  chart  box  has 
been  used ;  and  if  the  position  of  the  ship  by  obser- 
vation, or  otherwise,  was  accurately  ascertained  at 
the  noon  previous  to  the  accident,  or  by  any  subse- 
quent observations ;  and,  if  not,  when  it  was  last 
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correctly  ascertained;  and  whether  the  courses  steered 
by  the  standard  compass,  corrected  for  local  deviation, 
and  distances  run  for  the  day  previous  to  the  ship 
grounding,  have  been  correctly  inserted  in  the  log- 
book. Also  when  the  ship  was  last  swung  for  local 
deviation. 

3.  The  navigating  officer  or  other  competent  officer 
of  the  ship  on  board  of  which  the  court-martial  is 
held,  is  to  be  directed  to  work  up  the  reckoning  of 
the  ship  from  the  previous  noon,  or  from  subsequent 
observations  (or  from  such  further  period  before  the 
previous  noon  as  the  court  shall  require,  to  enable 
them  to  fix  the  true  position  of  the  ship),  to  the  time 
of  her  taking  the  ground ;  the  result  of  this  work  is 
to  be  delivered  to  the  court  in  writing,  attested  by 
the  signature  of  such  officer,  and  to  the  accuracy  of 
which  he  is  to  be  sworn.  The  position  of  the  ship, 
so  determined,  is  to  be  laid  off  on  the  chart  by  which 
she  was  navigated;  also  the  position  of  the  ship  when 
ashore,  as  determined  by  cross  bearings,  as  noted  in 
the  log-book.  The  rate  and  direction  of  the  tide 
stream,  and  the  time  of  tide,  should  also,  if  possible, 
be  stated. 

4.  The  documents  referred  to  in  the  preceding 
section,  with  an  attested  copy  of  the  log,  commencing 
at  least  forty-eight  hours  before  the  ship  touched  the 
ground,  are  to  accompany  the  minutes  of  the  court- 
martial. 

5.  Certain  of  the  officers,  superior  and  subordinate, 
being  required  to  keep  an  account  of  the  ship's  way, 
and  to  take  the  necessary  observations  for  ascertain- 
ing the  latitude  and  longitude,  inquiry  is  to  be  insti- 
tuted as  to  how  far  the  Admiralty  directions  on  this 
head  have  been  either  observed  or  neglected. 

6.  If  land  was  seen,  and  the  distance  from  it  esti- 
mated before  the  ship  struck,  it  is  to  be  ascertained 
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li^hat  steps  "^ere  taken,  during  the  time  it  was  in 
sight,  to  check  the  estimated  distance  by  the  run  of 
the  ship.^ 

S.  31.  Every  master  or  other  officer  in  command  of  Master  of 
any  merchant  or  other  vessel  under  the  convoy  of  vessel  to 
any  ship  of  her  Majesty  shall  obey  the  commanding  ofconvo^nlf 
officer  thereof  in  all  matters  relating  to  the  navi-  officer- 
gation  or  security  of  the  convoy,  and  shall  take  such 
precautions  for  avoiding  the  enemy  as  may  be  directed 
l^  such  commanding  officer  ;  and  if  he  shall  fail  to 
obey  such  directions,  such  commanding  officer  may 
compel  obedience  by  force  of  arms,  without  being 
liable  for  any  loss  of  life  or  of  property  that  may 
result  from  his  using  such  force. 

In  addition  to  this  enactment,  commanders  civii 

'  ,  remedy 

of  convoys  have  a  civil  remedy  against  the  ag^st 

•^  if      o  masters  oi 

•  masters  of  merchant  vessels  who  may  prove  mercjiant 

*f  XT  vessels. 

unruly  and  disobedient :  for  it  is  enacted  by 
33  Geo.  3,  c.  66,  s.  8,  "  that  if  the  captain  of 
any  merchant  ship  under  convoy  shall  wil- 
fully disobey  signals,  or  instructions,  or  any 
other  lawful  commands  of  the  commander 
of  the  convoy,  or  shall  desert  the  convoy 
without  notice  given  and  leave  obtained  for 
that  purpose,"  he  shall  be  liable  to  be  articled 
against  in  the  Court  of  Admiralty,  and,  on 
conviction,  fined,  at  the  discretion  of  the 
court,  in  any  sum  not  exceeding  £500,  and 
imprisoned  for  any  term  not  exceeding  a 
year. 

^  Queen's  Keg.  chap,  19,  art.  4. 
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Penalty  for       S.  32.   Every  oflScer  in  command  of  any  of  her 
^Q^^Qn^^    Majesty's  ships  who  shall  receive  on  board  or  permit 
tha^^f  °*th^  to  be  received  on  board  such  ship  any  goods  or  mer- 
use  of  the      chandjses  whatsoever,  other  than  for  the  sole  use  of 
except  gold,  the  ship,  except  gold,  silver,  or  jewels,  and  except 
jewels  Ac     E^^^  ^^^  merchandise  belonging  to  any  merchant, 
or  on  board  any  ship  which  may  be  shipwrecked  or 
in  imminent  danger  either  on  the  high  seas  or  in 
some  port,  creek,  or  harbour,  for  the  purpose  of  pre- 
serving them  for  their  proper  owners,  or  except  such 
goods  or  merchandise  as  he  may  at   any  time  be 
ordered  to  take  or  receive  on  board  by  order  of  the 
Admiralty  or  his  superior  officer,  shall  be  dismissed 
from  her  Majesty's  service,  or  suffer  such  other  punish- 
ment as  is  hereinafter  mentioned. 

A  ship  of  war  is  not  to  be  turned  into  a 
merchantman,  and  no  goods  or  merchandise 
can  be  taken  aboard,  other  than  for  the 
public  service,  as  specified  above,  except 
in  case  of  salvage,  or  of  gold,  silver,  or 
jewels. 
Origin  of  The  custom  to  carry  bullion  and  jewels, 
money.  on  private  as  well  as  on  public  account,  has 
been  long  established  in  the  navy  ;  it  pro- 
bably originated  early  in  the  seventeenth 
century,  at  a  time  when  the  sea  was  infested 
with  pirates,  as  well  as  exposed  to  the  con- 
stantly recurring  peril  of  war.  Merchants 
were  glad  of  insuring  greater  safety,  and 
captains  equally  desirous  of  acquiring  profit 
by  a  carrying  trade  in  valuables,  aboard  the 
King's  ships.     In  the  reign  of  Charles  II., 
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dissolute  courtiers,  who  had  never  been  at 
sea,  clamoured  for  naval  commands. 

*'  The  chief  bait,"  says  Macaulay,  "  which 
allured  these  men  into  the  service,  was  the 
profit  of  conveying  bullion  and  other  valu- 
able commodities  from  port  to  port;  for 
both  the  Atlantic  and  Mediterranean  were 
then  so  much  infested  by  pirates  from  Bar- 
bary  that  merchants  were  not  willing  to 
trust  precious  cargoes  to  any  custody  but 
that  of  a  ship  of  war.  A  captain  in  this 
way  sometimes  cleared  several  thousand 
pounds  by  a  short  voyage ;  and  for  this 
lucrative  business  he  too  often  neglected 
the  interests  of  his  country  and  the  honour 
of  his  flag."  1 

For  the  conveyance  of  specie  on  public 
account  the  captains  claimed  a  percentage, 
under  pretence  of  a  right  founded  on  ancient 
usage,  and  by  the  same  usage  one-third  of 
all  such  money  so  allowed  to  the  captain 
for  freight  was  paid  over  to  the  commander- 
in-chief  ^  under  whose  orders  such  captain 
sailed,  to  be  divided  between  himself  and 
the  junior  flag-officers ;  but  if  there  was  no 
other  flag-officer,  the  commander-in-chief 
kept  the  whole.  In  1801  this  allowance 
for  freight  was  discontinued ;  but  in  1807 

^  Macaulay,  L  312. 

*  Montagu  v.  Janverin,  3  Tatint.  444,  and  Correspon- 
dence of  Admiralty,  447. 

E  3 
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a  gratuity,  at  the  rate  of  one-half  per  cent, 
was,  by  order  of  the  Admiralty,  made  pay- 
able to  the  captains  and  commanders  of  her 
Majesty's  ships,  for  the  freight  of  all  public 
moneys.  Soon  afterwards  disputes  arose 
between  admirals  and  captains  respecting 
the  flag  share,  which  gave  rise  to  much  liti- 
gation in  the  superior  courts — the  result 
being,  that  it  was  decided  unanimously  by 
the  Courts  of  Common  Pleas  and  King's 
Bench,  that  there  was  no  legal  custom 
entitling  flag-officers  to  any  share,  either  in 
the  gratuity  given  to  captains  for  carrying 
public  treasure,  or  in  the  freights  received 
by  them  for  the  conveyance  of  private  trea- 
sure.^ 

It  was  also  determined  about  the  same 
period  by  the  Court  of  Common  Pleas  that 
no  captain  (unless  permitted  by  the  regu- 
lations of  the  Admiralty)  had  any  right  to 
carry  private  treasure,  inasmuch  as  he  could 
not  lawfully  employ  the  ship  and  crew, 
which  ought  to  be  employed  in  the  service 
of  his  Majesty,  in  carrying  bullion  for  indi- 
viduals ;  for  it  could  not  be  legal  to  divert  a 
King's  ship  from  its  destination  for  his  own 
private  emolument.^ 

*  Montagu  v.  Janverin,  3  Taunt.  455 ;  Warren  v. 
Shirreff,  5  M.  &  S.  32. 

*  Brisbane  v.  I)a,cre8f  5  Taunt.  151  ;  HatchweU  v.  Cookey 
0  Taunt.  580.  See  2  Prendergafit,  361,  where  aU  the 
cases  are  collected  and  commented  upon. 
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This  question  was  at  length  set  at  rest  in  ^J^^^^ 
1819,  by  Act  of  Parliament/  which  autho-  tion  of 
rized  the  Crown  by  proclamation  to  fix  the  ^^oneyi 
rate  and  direct  the  distribution  of  freight 
money  for  the  conveyance  both  of  public 
and  private  treasure  on  board  her  Majesty's 
ships.     But  the  Lords  of  the  Admiralty  have 
no  power  to   adjudicate   upon    conflicting 
claims  arising  from  the  conveyance  of  trea- 
sure ;  no  such  power  is  vested  in  them  by 
the  proclamation  of  1819;  the  question  in 
dispute  can  only  be  legally  determined  in  a 
court  of  law,  unless  the  parties  agree  to 
abide  by  the  opinion  of  the  Board  of  Admi- 
ralty. 

Where  the  commander  of  a  ship  in  her  captains 
Majesty's  service  contracts  to  carry  treasure  foriossof 

,  ,  private 

on  private  account,  and  to  keep  it  safely  and  twsasuro. 
deliver  it,  he  is  answerable  for  the  loss — as 
was  decided  in  Hodgson  v.  Fullarton,  4i 
Taunt.  786,  where  part  of  the  bullion  shipped 
was  plundered  by  the  crew ;  and  in  Hatch- 
well  V.  Cooke,  6  Taunt.  576,  where  the  silver 
shipped  was  stolen  out  of  the  master's  cabin 
after  the  ship  had  arrived  and  lain  a  con- 
siderable time  at  Woolwich.  See  also  Pro- 
clamations of  23rd  April  and  8th  June, 
1831. 
S.  33.  Every  person  subject  to  this  Act  who  shall  Penalty  for 

embezzling 
^  59  Geo.  3,  c.  25. 
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public  wastefully  expend,  embezzle,  or  fraudulently  buy, 

sell,  or  receive  any  ammunition,  provisions,  or  other 
public  stores,  and  every  person  subject  to  this  Act, 
who  shall  knowingly  permit  any  such  wasteful 
expenditure,  embezzlement,  sale,  or  receipt,  shall 
suffer  imprisonment  or  such  other  punishment  as  is 
hereinafter  mentioned. 

Persons  not  subject  to  the  Naval  Discip- 
line Act  are  liable  to  be  indicted  for  stealing 
and  embezzling  naval  stores,  or  for  having 
naval  stores  marked  with  the  Queen's  mark 
in  their  possession,  under  32  Vic.  c.  12. 

Penalty  for       g,  34,  Every  person  subject  to  this  Act  who  shall 

burning  any  ^    s.  ,1 

magazine  or  unlawfully  Set  fire  to  any  dockyard,  victualling  yard, 
no^beiong-  or  steam  factory  yard,  arsenal,  magazine,  building, 
ene^*^  stores,  or  to  any  ship,  vessel,  hoy,  barge,  boat,  or  other 
craft,  or  furniture  thereunto  belonging,  not  being  the 
property  of  an  enemy,  pirate,  or  rebel,  shall  suffer 
death  or  such  other  punishment  as  is  hereinafter 
mentioned. 

The  words  in  this  section  are  "  set  fire  to," 
and  to  constitute  this  offence  there  must  be 
an  actual  burning  of  some  part  of  the  thing 
{e,g.  building  or  ship)  specified ;  a  bare 
intent  or  attempt  to  do  it  is  not  sufficient, 
but  a  burning,  however  trifling,  is  -sufficient, 
although  the  fire  be  afterwards  extin- 
guished.^ Thus,  where  upon  an  indictment 
for  setting  fire  to  a  house,  it  was  proved  that 

I  Hale,  568. 
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"  the  floor  of  a  room  was  scorched,  that  it 
was  charred  in  a  trifling  way ;  it  had  been 
at  a  red  heat,  but  not  in  a  blaze,"  this  was 
held  a  suflScient  burning.^  But  proof  of  a 
small  faggot  having  been  set  on  fire  on  the 
boarded  floor  of  a  room,  whereby  the  boards 
were  "  scorched  black,  but  not  burnt,"  and 
no  part  of  the  wood  consumed,  was  not 
held  sufiicient.2 

The  prisoner  may,  on  failure  of  proof  of 
any  actual  burning,  be  found  guilty  under 
s.  48  of  an  attempt  to  set  fire  to  such  of  the 
above-mentioned  subjects  as  come  under  the 
description  of  "  building  or  ship  or  vessel," 
in  24  &  25  Vict.  c.  97,  ss.  8,  44,  by  which 
Act  he  is  punishable  at  ordinary  law,  with 
penal  servitude  for  any  term  not  exceeding 
fourteen,  and  not  less  than  five  years,  or 
imprisonment  for  any  term  not  exceeding 
two  years,  with  or  without  hard  labour, 

A  charge  framed  on  this  section  must 
allege  that  the  offender  unlawfully  set  fire 
to  some  one,  or  more,  of  the  objects  enu- 
merated ;  for  the  law  has  here  adopted  the 
technical  expression  ''unlawful  "  to  indicate 
the  intention  with  which  the  offence  is 
committed ;  and  the  proof  must  correspond 
with   the   allegation,   whether  the  offence 


1  R,  V.  Pculcer,  9  C.  &  P.*  45. 
<  R,  V.  RusseU,  C.  &  Marsh,  541. 
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amount  to  an  actual  burning,  or  only  to  an 
attempt  to  set  on  fire,  as  the  term  "  unlaw-  • 
fully  "  is  used  in  both  statutes  :  to  support 
this  statement  it  must  be  shown  that  what 
was  done,  was  done  in  such  a  manner  as  to 
preclude  all  legal  cause  of  excuse. 

^^^SlS'^  S.  35.  Every  person  subject  to  this  Act  who  shall 
signing  false  knowingly  make  or  sign  a  false  muster  or  record  or 
other  official  document,  or  who  shall  command, 
counsel,  or  procure  the  making  or  signing  thereof, 
or  who  shall  aid  or  abet  any  other  person  in  the 
making  or  signing  thereof,  shall  be  dismissed  from 
her  Majesty's  service,  with  disgrace,  or  suffer  such 
other  punishment  as  is  hereinafter  mentioned. 

In  this  case  it  will  be  necessary  to  prove  a 
guilty  knowledge  in  the  accused,  namely, 
that  at  the  time  he  made  or  signed  the 
muster,  &c.,  or  commanded,  &c.,  the  making 
or  signing  thereof,  he  knew  it  to  be  false ; 
for  *'  actus  non  facit  reum  nisi  mens  sit  rea."  ^ 

The  corresponding  article  (31)  was  intro- 
duced in  1749,  to  check  a  practice  which 
had  then  become  very  frequent,  especially  in 
the  West  Indies,  for  captains  of  his  Majesty's 
ships  to  lend  their  men  to  masters  of 
merchant  ships,  and  lie  in  harbour  till  those 
men  returned.  It  was  remarked  in  the 
parliamentary  debate  of  that  date,  that  an 

^  Ab  to  guilty  knowledge,   see  Hea/me  y.  Gorton  and 
Another,  28  L.  J.  M.  216. 
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instance  had  been  known,  "  where  a  captain 
of  a  twenty-four  gun  ship,  which  should  have 
had  an  hundred  and  twenty  men  on  board, 
had  lent  out  an  hundred  at  a  time.  The 
men  found  their  account  in  it,  because  they 
had  higher  wages  from  the  merchants,  and, 
in  consideration  of  this,  they  assigned  their 
pay  and  provisions  on  board  the  King's  ship 
to  the  captain  or  some  trustee  for  him.  But 
during  the  whole  time  of  their  absence,  the 
government  was  cheated,  and  the  public 
service  neglected ;  nay,  we  have  had  disputes 
between  captains  about  men  belonging  to 
one  of  his  Majesty's  ships,  who  have  been 
pressed  out  of  the  merchant  service,  by  the 
captain  of  another."  ^ 

In  1788,  Captain  Isaac  Coffin  was  tried  by  case  of 
a  court-martial  at  Halifax,  N.  S.,  on  charges  coffin. 
exhibited  against  him  for  false  musters. 
The  court  found  the  charges  partly  proved, 
but  that  no  fraud  was  Tneant  or  did  happen, 
therefore  the  offence  of  false  musters  was 
mitigated,  and  Captain  Coffin  adjudged  to  be 
dismissed  the  ship.  Soon  after,  the  Lords  of 
the  Admiralty  took  into  consideration  the 
supposed  lenity  of  the  sentence,  and,  con- 
ceiving it  to  be  deficient  for  not  inflicting 
the  punishment  of  cashiering  the  accused, 
and  rendering  him    incapable    of   further 

1  Pari.  Hiat.  1749. 
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employment  in  his  Majesty's  naval  service, 
according  to  the  tenor  of  22  Geo.  2,  c.  33, 
8.  31,  added  to  the  punishment  by  striking 
his  name  off  the  list  of  captains.^ 

Captain  Coffin  preferred  a  memorial  to 
the  King  in  council,  with  a  statement  of  the 
hardship  of  his  case.  This  was  referred  to 
the  twelve  judges  for  their  opinion ;  in  1793, 
the  judges  reported  to  the  Privy  Council  that 
the  sentence  of  the  court-martial  was  not 
legal,  and  that  the  punishment  directed  to 
be  indicted  under  22  Geo.  2,  c.  83,  s.  31, 
could  not  be  inflicted,  or  judgment  thereon  be 
pronounced,  or  supplied  by  any  other 
authority^  than  that  of  the  court-martial 
which  tried  the  offender} 

It  is  clear  from  this  case,  that  the  Lords 
of  the  Admiralty  have  no  inherent  power  to 
add  any  incident  to  the  sentence  of  a  court- 
martial,  and  they  have  derived  no  such 
authority  from  the  Naval  Discipline  Act, 
though  they  have,  by  s.  53,  a  power,  except 
in  case  of  sentence  of  death,  to  suspend, 
modify,  or  annul  any  sentence  on  any 
person  subject  to  the  Act. 

Penalty  for       S.  37.  Every  person  subject  to  this  A.ct  who  shall 
2^  to^t^    have  any  cause  of  complaint,  either  of  the  unwhole- 

1  2  McArthur,  290. 

'  Orders  in  Council,  1790,  Adm.  Rec.  voL  41.   Captain 
Cofl^  was  soon  afterwards  reinstated  in  the  service. 
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Bomeness  of  the  victuals  or  upon  any  other  just  "P  any  dis- 
ground,  shall  quietly  make  the  same  known  to  his  account  of 
superior,   or  captain,    or    commander-in-chief,  and  g^ene^  of 
the  said    superior,  captain,   or  commander-in-chief  ^®^^"^. 
shall,    as  far  as  he   is  able,  cause   the  same   to  be  grounds, 
presently  remedied  ;  and  no  person  subject  to  this 
Act  upon   any  pretence  whatever  shall  attempt  to 
stir  up  any  disturbance,  upon  pain  of  such  punish- 
ment as  a  court-martial    may  think  fit    to  inflict, 
according  to  the  degree  of  offence. 

This  is  the  only  instance  in  the  Naval 
Discipline  Act  ia  which  the  maximum 
punishment  which  may  be  awarded  for  the 
offence  is  not  defined.  Punishment  in  this 
case  should  be  awarded  under  s.  14  or  43. 

Further  directions  are  given  by  the  fol- 
lowing article  of  the  Queen's  Regulations 
with  regard  to  the  manner  in  which  a 
complaint  should  be  preferred  : 

All  combinations  of  persons  belonging  to  the 
Fleet,  for  the  purpose  of  bringing  about  alterations 
in  the  existing  rules  and  regulations  of  the  Royal 
Navy,  whether  affecting  their  interests  individually 
or  collectively,  are  prohibited,  as  being  contrary  to  the 
established  usage  and  practice  of  the  service,  and  inju- 
rious to  its  interests  and  discipline.  Every  person  is,  by 
the  Naval  Discipline  Act,  1866,  s.  37,  fully  authorized 
individually  to  make  known  to  his  superior  any  just 
cause  of  complaint,  but  individuals  are  not  to  com- 
bine either  by  the  appointment  of  committees,  or  in 
any  other  manner,  for  the  purpose  of  obtaining  signa- 
tures to  memorials,  petitions,  or  applications,  nor 
are  they  collectively  to  sign  any  such  documents.* 

*  Queen  8  Reg.  Dis.  art.  11. 
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"       SsL  38  to  42.      Offences  connected  with 
the  ca4>tiiTe  of  prizes  (mde,  pp.  401 — 103}. 

These  enactments  are  for  the  general 
interests  of  the  nayal  sen/ice :  were  there  no 
soch  re^s^oLitions,  there  would  be  little  to 
distinguish  a  capture  by  a  man-of-war  from 
a  mere  piiatical  yenture,  and  all  disdpline 
would  soon  be  lost  in  an  indiscriminate 
strug^e  for  private  booty ;  the  preserration 
of  the  eyidence  that  determines  the  character 
of  a  captured  ship  is  most  material,  as  there 
can  be  no  transfer  of  property  in  prize  with- 
out a  l^al  sentence  of  condemnati<m  ;  the 
destruction  of  the  ship's  papers  would 
subject  the  conmiander  of  the  captor  to  the 
most  serious  legal  liabilitieaL 

To  demonstrate  the  obvious  neo^sity  for 
these  stringent  rules  of  discipline,  it  may  be 
usefid  to  state  shortly  (in  the  language  of 
the  greatest  legal  authority  on  this  subject^ 
Lord  Stowell), 

1st  The  nature  of  prize. 

2dly.  What  constitutes  lawful  prize. 

3dly.  Who  are  entitled  to  the  benefit  of 
prize. 

sjotmnoi  ''Prize  means  maritime  capture  ejected 
by  maritime  force  only/  and  is  altogether  a 
creature  of  the  Ciown.  No  man  has,  nor 
can  have,  any  interest  but  what  he  takes  as 
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the  mere  gift  of  the  Crown  ;  beyond  the 
extent  of  that  gift  he  has  nothing.  This 
is  the  principle  of  law  on  the  subject,  and 
founded  on  the  wisest  reasons.  The  right 
of  making  war  and  peace  is  exclusively  in 
the  Crown.  The  acquisitions  of  war  belong 
to  the  Crown;  and  the  disposal  of  these 
acquisitions  may  be  of  the  utmost  im- 
portance for  the  purposes  both  of  war  and 
peace."  ^ 

2dly.  To  constitute  lawful  prize. 

*'  A  sentence  of  condemnation  is  required  Lawful 

prize. 

in  a  competent  court  decreeing  the  capture 
to  have  been  rightly  made  jure  belli;  it  not 
being  thought  fit  in  civilized  society  that 
property  of  this  sort  should  be  converted 
without  the  sentence  of  a  competent  court 
pronouncing  it  to  have  been  seized  as  the 
property  of  an  enemy,  and  to  be  now  become 
jure  belli  the  property  of  the  captor.  From 
the  moment  that  a  sentence  of  condem- 
nation becomes  necessary,  it  imposes  an 
additional  obligation  for  bringing  the 
property,  on  which  it  is  to  pass,  into  the 
country  of  the  captor ;  for  a  legal  sentence 
must  be  the  result  of  legal  proceedings  in  a 
legitimate  court,  armed  with  competent 
authority  upon  the  subject-matter,  and 
upon  the  parties  concerned — a  court,  which 

1  The  "  Elzebe,"  5  Rob.  182. 
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has    the    means  of   pursuing    the    proper 
inquiry,  and  enforcing  its  decisions/' 

**  These  are  principles  of  universal  juris- 
prudence applicable  to  all  courts,  and  more 
particularly  to  those  which,  by  their  con- 
stitution in  all  countries,  must  act  in  rem 
upon  the  corpus  or  substance  of  the  thing 
acquired,  and  upon  the  parties,  one  of  whom 
is  not  subject  to  other  rights  than  those  of 
war,  and  is  amenable  to  no  jurisdiction  but 
such  as  belongs  to  those  who  possess  the 
rights  of  war  against  him/'  ^ 

3dly.    ''It  is  the  common    practice    of 
European  states,  in  every  war  to  issue  pro- 
clamations and  edicts  on  the  subject  of  prize. 
Under  these,  participation  in  the  benefit  of 
,     prize  is  assigned  to  those  who  contribute  to 
the  capture/'  ^ 
^r??^ .         "  The  Act  of  Parliament  and  the  procla- 
priz2.         mation   give  the  benefit  of  prize  'to  the 
takers/  by  which  term  are  naturally  to  be 
understood  those  who  actually  take  posses- 
sion,  or  those  afibrding  an  actual  contribu- 
tion of  endeavour  to  that  event ;  either  of 
these  persons  are  naturally  included  under 
the  denomination  of  takers,  but  the  courts 
of  law  have  gone  further,  and  have  extended 

1  The  ''  Henrick  and  Maria,"  4  Bob.  55-6. 

*  The  **  Santa  Cruz,"  1  Bob.  61.  See  Proclamation  of 
16  May,  1871,  for  regulating  the  distribution  of  prize  ; 
and  Prize  Act,  27  &  28  Vict.  c.  25. 
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the  term  *  taker '  to  another  description  of 
persons — to  those  who,  not  having  con- 
tributed actual  service,  are  still  supposed  to 
have  rendered  a  constructive  assistance, 
either  by  conveying  encouragement  to  the 
captor,  or  intimidation  to  the  enemy." 

"The  fact  of  being  in  sight  generally, 
with  some  few  exceptions,  has  been  held  to 
be  sufficient  to  entitle  parties  to  be  admitted 
joint  captors.^ '' 

S.  43.   Every  person   subject  to   this  Act   who  Penalty  for 
shall  be  guilty  of  any  act,  disorder,  or  neglect  to  the  against 
prejudice  of  good  order  and  naval  discipline,  not  ^p^^^t 
hereinbefore  specified,  shall  be  dismissed  from  her  particularly 

■^  '  mentioned. 

Majesty's  service,  with  disgrace,  or  suffer  such  other 
punishment  as  is  hereinafter  mentioned. 

It  is  to  be  observed,  that  any  offence  or 
breach  of  discipline  that  does  not  fall 
specificaUy  under  any  of  the  preceding 
sections  of  the  Naval  Discipline  Act,  and 
any  criminal  offence  punishable  by  the  laws 
of  England  (except  those  particularly  desig- 
nated in  s.  45)  may  be  tried  and  punished 
under  the  provisions  of  this  section. 

Charges  should  be  framed  under  this 
section  in  cases  of  misconduct  of  the 
following  nature : 

Wilful  disobedience  of  the  Admiralty 
instructions. 

1  The  "  Vryheid,"  2  Rob.  21-23. 
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Irregular  conduct  on  escort  duty. 

Obstructing  and  assaulting  civil  or  mili- 
tary police.     (See  also  p.  242.) 

Striking  or  obstructing  sentry,  or  escort. 

Writing  an  anonymous  letter  imputing 
improper  conduct  to  a  commanding  officer.^ 

An  attempt  by  a  person  to  obtain  from 
the  Admiralty  an  allowance  of  a  certain 
sum  per  blanket,  by  a  false  representation 
that  he  had  issued  a  certain  number  of 
blankets  to  the  seamen,  was  held  to  be  such 
an  offence  as  was  properly  tried  by  a  court- 
martial  under  the  analogous  sect.  36  of  22 
Geo.  2,  c.  33,  as  being  "an  offence  not 
capital,  committed  by  a  person  in  the  fleet, 
not  before  mentioned  in  the  Act,  and  for 
which  no  punishment  is  thereby  directed  to 
be  inflicted."  ^ 

AU  the  S.  92.  When  no  specific  charge  shall  be  made  against 

officers  and  ^  ^  •     4.1      ii  ^  r 

crew  of  loet  any  oflicer  or  seaman  or  other  person  in  the  fleet  tor 
tri&^y^ne  or  in  respect  or  in  consequence  of  the  wreck,  loss, 
court ;  destruction,  or  capture  of  any  one  of  her  Majesty's 

ships,  it  shall  be  lawful  to  try  all  the  officers  and 
crew,  or  all  the  surviving  officers  and  crew,  of  any 
such  ship,  together  before  one  and  the  same  court, 
and  to  call  upon  all  or  any  of  them,  when  upon 
their  trial,  to  give  evidence  on  oath  or  affirmation 
before  the  court  touching  any  of  the  matters  then 
under  inquiry,  but  no  officer  or  seaman  or  other 

^  D'Aguilar  on  Courts-Martial. 

•  Mann  v.  Owen  and  Others,  9  B.  &  C.  595. 
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person  shall  be  obliged  to  give  any  evidence  which 
may  tend  to  criminate  himself. 

This  section  was  expressly  enacted  to 
obviate  the  difficulty  which  existed  in 
calling  any  of  the  officers  or  crew  of  a  lost 
ship  as  witnesses  at  the  court-martial  for  the 
loss  of  the  ship. 

S.  93.  When  deemed  necessary  by  the  Admiralty,  or  or  by  sepa- 
any  officer  authorized  to  order  conrts-martial,  separate 
courts-martial  shall  be  held  for  the  trial  of  some  one 
or  more  of  such  officers  and  crew  for  or  in  respect  or 
in  consequence  of  the  wreck,  loss,  destruction,  or 
capture  of  any  such  ship. 

Before  ordering  a  court-martial  on  ac- 
count of  the  wreck,  loss,  destruction,  or 
capture  of  one  of  her  Majesty's  ships,  the 
officer  authorized  to  assemble  the  court 
should  ascertain,  so  far  as  may  be  possible, 
whether  blame  is  attributable  to  any  officer 
or  seaman  in  respect  of  the  disaster,  &c. 
Where  the  circumstances  of  the  case  do  not 
necessitate  a  specific  charge  against  any 
person,  the  court-martial  should  be  ordered 
to  inquire  into  the  causes  which  led  to  the 
loss  or  capture  of  the  ship,  and  to  try  the 
officers  and  crew  for  their  conduct  on  the 
occasion,  in  the  manner  ordered  by  s.  92. 
Should  the  court  find  any  officer  or  seaman 
guilty  of  traitorous,  cowardly,  or  negligent 
conduct  with  respect  to  such  loss  or  capture, 
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punishment  should  be  awarded  under  s.  2, 
6,  or  29,  as  the  case  may  be.  The  mode  of 
procedure  when  the  whole  of  the  officers 
and  crew  are  tried  is  given  in  Appendix, 
p.  446. 

Should  it  be  considered  that  blame  is 
attributable  to  any  of  the  officers  and  crew, 
separate  courts-martial  may  (s.  93)  be 
ordered  for  their  trial ;  and  in  this  case  the 
persons  under  trial  cannot  be  called  upon  to 
give  evidence.     (See  also  p.  194.) 

Three  separate  courts-martial  were  held 
at  Portsmouth  in  1867  on  account  of  the 
loss  of  H.M.S.  "  Osprey."  The  first  for  the 
trial  of  the  officers  and  ship's  company 
generally  (with  specified  exceptions) ;  the 
second  for  the  trial  of  the  commander  and 
navigating  lieutenant ;  the  third  for  the  trial 
of  the  officer  of  the  watch. 
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The  amplest  power  combined  with  the 
widest  discretion  is  given  to  courts-martial 
by  the  Naval  Discipline  Act  for  the  trial  of 
oflfences  punishable  by  ordinary  law.^ 

The  punishments  to  be  awarded  for  the 
crimes  of  murder,  manslaughter,  sodomy,  in- 
decent assaults,  robbery,  or  theft,  are  speci- 
fically provided  for  by  the  Act. 

The  punishment  for  any  other  criminal 
offence  punishable  by  the  laws  of  England 
may  be  awarded  at  the  discretion  of  the 
court,  either  in  pursuance  of  the  first  part 
of  the  Act  (s.  43),  or  according  to  the  provi- 
sions of  the  ordinary  criminal  law  of  England. 

^  All  offences  not  made  capital  by  the  Naval  Discipline 
Act  (when  not  committed  by  officers)  may  be  punished 
summarily  by  the  commanding  officer  of  a  Queen's 
ship.     See  Chap.  XIII . 
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But  it  must  always  be  remembered  that 
the  discretionary  authority  of  the  court  can 
only  be  exercised  within  the  precise  limits 
pointed  out  by  the  particular  statute  or 
statutes  applicable  to  the  offence  charged 
against  the  prisoner. 
Penalty  for       It  is    euactcd  bv  the   Naval   Discipline 

offences  •'  ^ 

r^or^^i''  Act  (s.  45),  that  "  Every  person  subject  to 
^^-  this  Act  who  shall  be  guilty  of  murder  shall 

suffer  death : 

"  If  he  shall  be  guilty  of  manslaughter  he 
shall  suffer  penal  servitude,  or  such 
other  punishment  as  is  hereinafter 
mentioned : 

"  If  he  shall  be  guilty  of  sodomy  with  man 
or  beast  he  shall  suffer  penal  servitude : 

"  If  he  shall  be  guilty  of  an  indecent 
assault  he  shall  suffer  penal  servitude, 
or  such  other  punishment  as  is  herein- 
after mentioned : 

"  If  he  shall  be  guilty  of  robbery  or  theft 
he  shall  suffer  penal  servitude,  or  such 
other  punishment  as  is  hereinafter  men- 
tioned : 

"  If  he  shall  be  guilty  of  any  other  criminal 
offence,  which  if  committed  in  England 
would  be  punishable  by  the  Vdw  of  En(/- 
land,  he  shall,  whether  the  offence  be 
or  be  not  committed  in  England,  be 
punished   either  in    pursuance  of  the 
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first  part  of  this  Act,  as  an  act  to  the 
prejudice  of  good  order  and  naval  dis- 
cipline not  otherwise  specified,  or  the 
oflTender  shall  be  subject  to  the  same 
punishment  as  might  be,  for  the  time 
being,  awarded  by  any  ordinary  criminal 
tribunal  competent  to  try  the  offender, 
if  the  offence  had  been  committed  in 
England." 
Sections  47  and  48  enable  courts-martial 
to  take  into  consideration  circumstances  of 
modification  which  may  arise  on  the  evi- 
dence,   although    they   tend    in   a    certain 
degree  to  vary  the  nature  of  the  charge ;  by 
the  first,  the  precise  intent  of  the  prisoner 
in  committing   an    offence   may  be  found, 
where  the  nature  of  the  crime  depends  on  in- 
tention ;  by  the  second,  on  failure  of  proof  of* 
the  greater,  the  prisoner  may  be  found  guilty 
of  a  lesser  offence  of  the  same  character. 

"  S.  47.  Where  the  amount  of  punishment  Power:of 
for  any  offence  under  this  Act  depends  upon  martial  to 
the  intent  with  which    it   has   been  com-  with  which 

_  .  .         ,  1.1    oflfencc  com- 

mitted, and   any  prisoner  is  charged  with  mitted. 

having  committed  such  offence  with  an  in- 
tent involving  a  greater  deuree  of  punish- 
ment, a  court-martial  may  find  that  the 
offence  was  committed  with  an  intent  in- 
volving a  less  degree  of  punishment,  and 
award  such  punishment  accordingly." 

L  2 
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Power  of 
court-mar- 
tial to  find 
priBoner 
guilty  of 
lesser 
offence  on 
chaise  of 
greater. 


Felony. 


"  S.  48.  Where  any  prisoner  shall  be 
charged  with  murder,  a  court-martial  may 
find  him  guilty  of  manslaughter  or  of  a 
common  assault  ;^  where  he  shall  be  charged 
with  sodomy,  a  court-martial  may  find  him 
guilty  of  an  indecent  assault;^  where  he 
shall  be  charged  with  theft,  a  court-martial 
may  find  him  guilty  of  an  attempt  to  thieve, 
or  of  embezzlement,  or  ,of  wrongful  appro- 
priation of  property  belonging  to  another ; 
and  generally,  where  any  prisoner  shall  be 
charged  with  any  offence  under  this  Act,  he 
may,  upon  failure  of  proof  of  the  commis- 
sion of  the  greater  offence,  be  found  guilty 
of  another  offence  of  the  same  class,  involv- 
ing a  less  degree  of  punishment,  but  not  of 
any  offence  involving  a  greater  degree  of 
punishment." 

Offences  punishable  by  ordinary  law  may 
be  divided  into  two  classes,  felonies :  and  mis- 
demeanors. 

Felony  signifies  an  offence  which  occasions 
a  total  forfeiture  of  either  lands  or  goods,^ 
or  both,  at  the  common  law,  and  to  which 


^  An  assault  is  an  attempt,  or  offer  with  force  or  vio- 
lence, to  do  corporal  hurt  to  another,  as  by  striking  at 
another  with,  or  without,  a  weapon,  thou&^h  the  party 
striking  missa  his  aim.  Every  case  of  a  blow  given,  and 
every  attempt  to  commit  a  felony  against  the  person  of 
an  individual  without  his  consentf  involves  an  assault.  1 
Bum's  Just.;  Arch.  Cr.  L.  540. 

'•^  Forfeiture  of  goods  and  chattels  has  relation  to  the 
time  of  conviction.     2  Hawk.  c.  49,  s.  13. 
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capital  punifihment  was  annexed.  Where 
an  offence  is  declared  a  felony  by  statute,  all 
the  common  and  ordinary  consequences 
attending  a  felony  are  imposed  on  such  an 
offence.^ 

Misdemeanor,  in  its  usual  acceptation,  is  Misde- 
applied  to  any  crime  less  than  a  felony,  and 
for  which  the  law  has  not  provided  a  par- 
ticular name,  and  the  word  is  generally  used 
in  contradistinction  to  felony .^ 

Numerous  statutes  have  affixed  specific 
punishments  to  every  kind  of  felony,  and 
almost  to  every  possible  misdemeanor ;  and 
as  the  legal  punishments,  whether  prescribed 
by  ordinary  law  or  by  the  Naval  Discipline 
Act,  will  be  found  annexed  to  the  descrip- 
tion of  each  felony  or  misdemeanor  herein- 
after enumerated,  the  technical  meaning  of 
the  terms  will  prove  of  very  little  practical 
importance. 

There  are  many  minor  offences  summarily  Piiniahment 

''    ^  ^  ^  "   for  minor 

punishable  by  ordinary  law  which  will  not  oflfonoes. 
be  noticed  in  this  work,  as  similar  offences 
would  in  thei  navy  be  punished  under  the 
provisions  of  s.  43,  as  prejudicial  to  good 
order  and  naval  discipline. 

Where  two  or  more  are  to  be  brought  to  Principals 

find  acc6680- 

justice  for  one  and  the  same  felony,  they  are  ries. 
to  be  considered  in  the  light  either — 1.  Of 

1  1  RusB.  44,  45.  M  Kuss.  44,  45. 
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Principals ;  2.  Accessories  before  the  fact ; 
3.  Accessories  after  the  fact.^ 
Principals.  Principals  are  either  those  who  have  actu- 
ally  and  with  their  own  hands  committed  the 
fact ;  or  those  who  were  present  aiding  and 
abetting  at  the  facty  or  ready  to  afford  assist- 
ance if  necessary ;  but  the  presence  need  not 
be  a  strict  actual  immediate  presence,  such 
a  presence  as  would  make  each  an  eye  or 
ear  witness  of  what  passes,  but  may  be  a 
constructive  presence.  So  that  if  several 
persons  set  out  together,  or  in  small  parties, 
upon  one  common  design,  be  it  murder  or 
other  felony,  or  for  any  other  purpose  un- 
lawful in  itself,  and  each  takes  the  part 
assigned  to  him ;  some  to  commit  the  fact, 
others  to  vvratch  at  proper  distances  and  sta- 
tions to  prevent  a  surprise,  or  to  favour,  if 
need  be,  the  escape  of  those  more  immedi- 
ately engaged,  they  are  all,  provided  the 
fact  be  committed  in  the  eye  of  the  law, 
present  at  it ;  for  it  was  made  a  common 
cause  with  them ;  each  man  operated  in  his 
station  at  one  and  the  same  instant  towards 
the  same  common  end,  and  the  part  each 
man  took  tended  to  give  countenance, 
encouragement,  and  protection  to  the 
whole  gang,  and  to  insure  the  success  of 
their  common  enterprise  ;2  but  there  must 

1  Fost  417.  «  Post  360. 
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in  any  case  be  some  paHicipation  in  the  ^^^^^^ 
fact.  ^''*<'t- 

An  accessory  before  the  fact  is  he  who, 
being  absent  at  the  time  of  the  offence  com- 
mitted, does  yet  procure,  counsel,  hire,  com 
mand,  or  abet  another  to  commit  a  felony. 
Accessories  before  the  fact  are  punishable  as 
principals.^ 

An  accessory  after  the  fact  is  a  person  afte^wJ?^ 
who,  knowing  a  felony  to  have  been  com-^^*' 
raitted  by  another,  receives,  relieves,  com- 
forts, or  assists  the  felon.  Also,  whoever 
rescues  a  felon  from  an  arrest  for  the  felony, 
or  voluntarily  and  intentionally  suffers  him 
to  escape,  is  an  accessory  to  the  felony. 

In  order  to  support  a  charge  of  receiving, 
harbouring,  comforting,  assisting,  and  main- 
taining a  felon,  there  must  have  been  some 
act  proved  to  have  been  done  to  assist  the 
felon  personally.  It  is  also  necessary,  to 
constitute  the  offence,  that  the  accessory 
have  notice  direct,  or  implied,  at  the  time 
he  assists  or  comforts  the  felon,  that  he  had 
committed  a  fehmy.^ 

Accessories  after  the  fact  to  felonies  are  Puniah- 

ment. 

punishable  with  imprisonment  for  any  term 
not  exceeding  two  years,  with  or  without 
hard  labour.     24  &  25  Vict.  c.  94,  s.  4. 


1  1  Russ.  30,  31 ;  24  &  25  Viot  c.  94,  s.  1. 
*  2  Hawk;  c.  29,  s.  32. 
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in^"  -^"y  P^rs^^  who  shall  aid,  abet,  counsel, 

demeanors.  Qp  procure  the  commission  of  any  misdeme- 

nor  shall  be  liable  to  be  tried  and  punished 

as  a  principal  offender.^ 
Natumi  pro-      Everv  pcpson  at  the  ace  of  discretion  is, 

Bumption  of  ./    r  ''c  » 

sanity.  uulcss  the  Contrary  be  proved,  presumed  by 
law  to  be  sane,  and  to  be  accountable  for  his 
actions.  But  if  there  be  an  incapacity,  or 
defect  of  the  understanding,  as  there  can  be 
no  consent  of  the  will,  so  the  act  cannot  be 
culpable.^  The  case  of  persons  who  are 
found  to  be  insane,  either  at  the  time  of  the 
offence  or  trial,  is  provided  for  by — 
^^^  "S.  68.    Where    it    shall    appear    upon 

prisonerB.     ^j^^   ^j.jg|  ^^y    court-martial  of  any  person 

charged  with  an  offence  that  such  person  is 
insane,  the  court  shall  find  specially  the  fact 
of  his  insanity,  and  shall  order  such  person 
to  be  kept  in  strict  custody  in  such  place 
and  in  such  manner  as  to  the  court  shall  seem 
fit,  until  the  directions  of  the  Admiralty 
thereupon  are  known;  and  it  shall  be  lawful 
for  the  Lords  of  the  Admiralty  to  give  orders 
for  the  safe  custody  of  such  person  during 
her  Majesty's  pleasure,  in  such  place  and  in 
such  manner  as  they  shall  think  fit." 
Rules  of  the      The  QUCstion  of  insanity  is  often  a  very 

judges  for  ^  •^  *^ 

&e  determi-  difficult  ouc,  particularly  where  the  person 
toaanity.      charged  is  subject  to  partial  delusions :  in 

^  24  &  25  Vict.  c.  94,  s.  8. 
2  Arch.  Cr.  Law,  43. 
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all  such  cases  the  stateof  mind  of  the  prisoner 
must  be  determined  under  the  guidance  of 
the  rules  laid  down  by  the  judges  in  answer 
to  the  questions  propounded  by  the  House 
of  Lords  in  McNmtghtens  case:^  the  most 
important  of  these  are,  1st.  "  Every  man  is 
presumed  to  be  sane,  and  to  possess  a  suffi- 
cient degree  of  reason  to  be  responsible  for 
his  crimes,  until  the  contrary  be  proved : 
and  that,  to  establish  a  defence  on  the  ground 
of  insanity,  it  must  be  clearly  proved  that 
at  the  time  of  the  committing  of  the  act,  the 
party  accused  was  labouring  under  such  a 
defect  of  reason  from  disease  of  the  mind,  as 
not  to  know  the  nature  and  quality  of  the 
act  he  was  doing,  or  if  he  did  know  it,  that 
he  did  not  know  that  he  was  doing  what 
was  wrong ;  for  if  the  accused  was  ccmscious 
that  the  act  was  one  which  he  ought  not  to  do, 
and  if  that  act  was  at  the  same  time  contrary 
to  the  law  of  the  land,  he  is  punishable/' 

2ndly.  "Where  a  person  labours  under 
partial  delusions  in  respect  of  one  or  more 
particular  subjects  or  persons,  and  is  not  in 
other  respects  insane,  and  does  the  act  com- 
plained of  with  a  view,  under  the  influence 
of  insane  delusion,  of  redressing  or  revenging 
some  supposed  grievance  or  injury,  or  of 
producing  some  public  beneiit,  he  is  never- 

1  10  CL  &  Fin.  200. 

L   3 
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theless  punishable  according  to  the  nature 
of  the  crime  committed,  if  he  knew  at  the 
time  of  conmiitting  such  crime  that  he  was 
acting  contrary  to  the  law  of  the  land." 

3rdly.  "  Where  the  person  accused  labours 
undersuch  partial  delusion  only  (as  in  the  last 
case),  but  is  not  in  other  respects  insane,  he 
must  be  considered  in  the  same  situation  as 
to  responsibility  as  if  the  facts,  with  respect 
to  which  the  delusion  exists,  were  real.  For 
example,  if  under  the  influence  of  his  delu- 
sion, he  supposes  another  man  to  be  in  the 
act  of  attempting  to  take  away  his  life,  and 
he  kills  that  man,  as  he  supposes,  in  self- 
defence,  he  would  be  exempt  from  punish- 
ment. K  his  delusion  was  that  the  deceased 
had  inflicted  a  serious  injury  to  his  charac- 
ter and  fortune,  and  he  killed  him  in  revenge 
for  the  supposed  injury,  he  would  be  liable 
to  punishment." 

Lastly.  "  Where  the  facts  are  admitted,  or 
not  disputed,  and  the  question  becomes  sub- 
stantially one  of  science  only,  a  medical  man 
conversant  with  the  disease  of  insanity  who 
never  saw  the  prisoner  previously  to  the 
trial,  but  who  was  present  during  the  whole 
trial,  and  the  examination  of  all  the  wit- 
nesses, may  be  asked  his  opinion  as  to  the 
state  of  the  prisoner's  mind  at  the  time  of 
the  commission  of  the  alleged  crime,  or  his 
opinion  whether  the  prisoner  was  conscious. 
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at  the  time  of  doing  the  act,  thht  he  was 
acting  contrary  to  law,  or  whether  he  was 
labouring  under  any,  and  what,  delusion  at 
the  time?" 

Persons  are  properly  excused  from  those  Persong  in 

/»!•  n         siibjoction 

acts  which  are  not  done  of  their  own  free  to%po^«»' 

Will,  but  %n  siCbjectwn  to  the  power  of  others. 

Thus,  though  a  legislator  establish  iniquity 

by  a  law,  and  command  the  subject  to  do  an 

act  contrary  to  religion  and  sound  morality ; 

yet  obedience  to  such  laws,  while  in  being, 

is  a  suflScient  extenuation  of  civil  guilt  before 

the  municipal  tribunal ;  though  a  different 

decree  will  be  pronounced  in  foro  conscieTir 

tice — and  actual  force  upon  the  person,  and 

present  fear  of  death  may  in   some   cases 

excuse  a  criminal  act.     Thus,  although  the 

fear  of  having  houses  burnt,  or  goods  spoiled, 

is  no  excuse  in  law  for  going  and  marching 

with  rebels,  yet  an  actual  force  upon  the 

person,  and  present  fear  of  death,  may  form 

such  an  excuse,  provided  they  continue  all 

the  time,  during  which  the  party  remains 

with  the  rebels.^ 

Offences  against  the  Person. 
Murder  is,  *'  where  a  person  of  sound  mind  Murder. 
unlawfully  kills  any  reasonable  creature  in 
being  with  malice  aforethought  either  ex- 
press or  implied."* 

1  R,y.  T2^fcr,  8  C.  &  p.  6]  6. 
«  Coke,  3  Inst  47. 
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Malice.  MalicG  (lenotes  a  wrongful  act  done  inten- 

tionally without  just  cause  or  excuse,^ 

^SSS^  Express  malice  is,  when  one  person  kills 

another  with  a  sedate  deliberate  mind,  and 
formed  design;  such  formed  design  being 
evidenced  by  external  circumstances,  dis- 
covering the  inward  intention ;  as  lying  in 
wait,  antecedent  menaces,  former  grudges, 
and  deliberate  compassing  to  do  the  party 
some  bodily  harm  * 

^^  Malice  is  implied  by  law  from  any  delibe- 

rate act  committed  by  one  person  against 
another,  however  sudden' — ^for  every  reason- 
able person  is  deemed  responsible  for  the 
probable  consequences  of  his  act : — thus 
where  a  man  kills  another  suddenly  without 
any,  or  without  a  considerable  provocation, 
the  law  implies  malice ;  for  no  person,  unless 
of  an  abandoned  heart,  would  be  guilty  of 
such  an  act  upon  a  slight,  or  no  apparent 
cause.  So  if  a  man  wilfully  poisons  another 
in  such  a  deliberate  act  the  law  presumes 
miilice,  though  no  particular  enmity  can  be 
proved.^  And  it  is  to  be  observed  as  a 
general  rule,  that  all  homicide  is  presumed 
to  be  malicious,  and  of  course  amounting  to 
murder,  until  the  contrary  appears  from  cir- 

^  1  Buss.  483  n. 

«  1  Hale,  451. 

»  1  East,  P.  C.  215. 

«  1  Ross.  488. 
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cumstances  of  alleviation,  excuse,  or  justifi- 
cation, and  it  is  incumbent  upon  the  prisoner 
to  make  out  such  circumstances  to  the  satis- 
faction of  the  court,  unless  they  arise  out  of 
the  evidence  produced  against  him. 

It  should  also  be  remarked,  that  where  provocatioD. 
the  defence  rests  upon  some  violent  provo- 
cation, it  will  not  avail,  however  grievous 
such  provocation  may  have  been,  if  it  appears 
that  there  was  an  interval  of  reflecticm,  or  a 
reasonable  time  for  the  blood  to  have  cooled, 
before  the  deadly  purpose  was  effected ;  and 
provocation  will  be  no  answer  to  proof  of 
express  malice  ;  so  that  if  upon  provocation 
received,  one  party  deliberately  and  advisedly 
denounce  vengeance  against  the  other,  as  by 
declaring  that  he  will  have  his  blood,  or  the 
like,  and  afterwards  carry  his  design  into 
execution,  he  will  be  guilty  of  murder ; 
although  the  death  happened  so  recently 
after  the  provocation,  as  that  the  law  might, 
apart  from  such  evidence  of  express  malice, 
have  imputed  the  act  to  unadvised  passion. 

If  a  man  be  sick  of  some  disease,  which  by  Kimnga 

'  •^   person 

the  course  of  nature  might  possibly  end  his  Jj^^^ 
life  within  a  short  period,  and  another  gives  ®***- 
him   a  wound  or  hurt  which    hastens  his 
death  by  irritating  and  provoking  the  disease 
to  operate  more  violently  or  speedily,  that  is 
murder,  or  other  homicide  according  to  the 


230 


OF  OFFENCES  PUNISHABLE 


A  deliberate 
duel. 


Actii  done 
with  inten- 
tion of  mis- 
chief. 


Aiders  und 
Abettors. 


Accessories 
before  the 
fact  in 
murder. 


Circumstances,  in  the  party  by  whom  such 
-wound  or  hurt  was  givea^ 

If  two  persons  deliberately  fight  a  duel, 
and  one  of  them  be  killed,  the  other  and 
both  the  seconds  are  guilty  of  murder,  no 
matter  how  grievous  the  provocation,  or  by 
which  party  it  was  given.^ 

If  an  action,  unlawful  in  itself,  be  done 
deliberately,  or  with  intention  of  mischief, 
or  great  bodily  harm  to  particular  indi- 
viduals,  or  of  mischief  indiscriminately,  fall 
where  it  may,  and  death  ensue  against  or 
beside  the  original  intention  of  the  party,  it 
will  1^  murder.' 

A  person  may  also  be  a  principal  as  an 
aider  and  abettor  ;  and  in  order  to  be  so  to 
a  murder,  or  manslaughter,  he  must  be  pre- 
sent aiding  and  abetting  the  fact  committed. 
The  presence,  however,  need  not  always  be 
an  actual  standing  by  within  sight,  or  hear- 
ing of  the  fact :  for  there  may  be  a  construc- 
tive presence,  as  when  one  commits  a  murder, 
and  another  keeps  watch  or  guard  at  some 
convenient  distance.* 

He  that  counsels,  commands,  or  directs 
the  killing  of  any  person,  and  is  himself 
absent  at  the  time  of  the  fact  being  done,  is 


1  1  Hale,  428. 

*  Rv,  Young,  8  C.  &  P.  645. 
3  1  RusB.  538  ;  Fost.  261. 
«  1  Rubs.  509. 


BY   ORDINARY  LAW.  28X 

an  accessory  to  murder  before  the  fact.^ 
And  it  is  a  rule  that  he  who  in  any  wise 
commands  or  counsels  another  to  commit  an 
unlawful  act,  is  accessory  to  all  that  ensues 
upon  that  unlawful  act ;  but  the  crime  com- 
mitted must  be  the  direct  and  immediate 
effect  of  the  act  done  in  pursuance  of  the 
command.^  Thus,  if  a  man  command  another 
to  rob  any  person,  and  he  in  robbing  him, 
kill  him,  the  person  giving  such  command  is 
as  much  an  accessory  to  the  murder,  as  to 
the  robber}^  which  was  directly  commanded. 

As  regards  the  punishment  of  such  acces-  Punish- 
sories,  it  is  enacted  by  24  &  25  Vict.  c.  94, 
^.  1,  "  Whosoever  shall  become  an  accessory 
before  the  fact  to  any  felony,  whether  the 
same  be  a  felony  at  common  law,  or  by 
virtue  of  any  Act  passed,  or  to  be  passed, 
may  be  indicted,  tried,  convicted,  and 
punished  in  all  respects  as  if  he  were  a  prin^* 
cipal  felon." 

The   punishment    for    murder  is    death  Punishment 

^  ,  for  murder. 

(Naval  Discipline  Act,  s.  45),  subjed}  to  the 
limitations  of  s.  53  (Nos.  1,  2,  3).  By  s.  48, 
prisoners  may  be  found  guilty  of  man- 
slaughter, or  of  a  common  assault. 

With  respect  to  the  time  of  death,  it  is  ^^f' 
agreed  that  no  person  shall  be  adjudged  by 


1  1  Hale,  435. 

2  2  Hawk.  P.  C.  c.  29,  a.  IS. 
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any  act  whatever  to  kill  another,  who  does 
not  die  thereof  within  a  year  and  a  day 
after  the  stroke  received,  or  cause  of  death 
administered.^ 

^fte?Se^       An  accessory  after  the  fact  in  murder,  as 

mur^r  ^^  ""y  ^^^^^  fclony,  is,  whcrc  a  person  know- 
ing a  murder  to  have  been  committed, 
receives,  relieves,  comforts,  or  assists  the 
offender :  also  whoever  rescues  a  felon  from 
arrest  for  the  felony,  is  an  accessory  to  the 
felony.  In  murder  an  accessory  after  the 
fact  is  liable,  at  the  discretion  of  the  court, 

Punbh-  iQ  penal  servitude  for  life,  or  not  less  than 
five  2  years,  or  to  be  imprisoned  for  any  term 
not  exceeding  two  years,  with  or  without 
hard  labour.     24  &  25  Vict.  c.  100,  s.  67. 

Man-  Manslauehteris  the  unlawful  and  felonious 

slaughter.  , 

killing  of  another  without  any  malice,  either 
express  or  implied :  as  where  upon  a  sudden 
quarrel  two  persons  fight,  and  one  of  them 
kills  the  other;  or  where  a  man  greatly 
provokes  another  by  some  personal  violence, 
and  the  other  immediately  kills  him.^  It 
would  be  useless  to  multiply  instances,  as 
the  degree  of  provocation  will  naturally  vary 
in  every  case  of  manslaughter ;  but  it  must 
always  be  remembered  that  the  most  grievous 
words  of  reproach,  or  contemptuous  and  in- 

^  1  Buss.  505. 

2  27  &  28  Vict.  c.  47,  8.  2. 

»  Arch.  Cr.  Law,  497. 
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suiting  actions  or  gestures  alone,  without 
actual  violence,  will  not  free  the  party  kill- 
ing from  the  guilt  of  murder,  if  upon  such 
provocation  a  deadly  weapon  was  made 
use  of,  or  an  intention  to  kill  or  to  do  some 
great  bodily  harm  was  otherwise  mani- 
fested.^ 

In  all  cases  of  homicide  it  will  be  the  Homidde - 

when  justi- 

duty  of  the  court  to  weigh  most  carefully  ^^i«'  ^ 

''  .         o  'J    excusable. 

any  circumstances  of  alleviation,  excuse,  or 
justification,  which  may  appear  in  the  con- 
duct of  the  prisoner,  having  especial  regard 
to  the  distinctions  already  laid  down  between 
murder  and  manslaughter ;  but  in  some  cases 
the  killing  must  be  considered  either  as  ex- 
cusable, or  justifiable:  excusable,  where  a 
man  doing  a  lawful  act  kills  another  by 
accident,  or  misadventure — or  where  a  man 
kills  another  in  self-defence,  or  in  defence 
of  his  wife,  child,  parent,  or  servant ;  ^  justi- 
fiable, where  it  is  occasioned  by  acts  of  un- 
avoidable necessity,  or  by  acts  done  by  per- 
mission of  the  law,  either  for  the  prevention 
of  some  atrocious  crime,  or  for  the  advance- 
ment of  public  justice.^  As,  for  instance,  if 
a  man  attempts  to  rob  or  murder  another, 
and  be  killed  in  the  attempt,  the  slayer  shall 
be  acquitted  and  discharged ;  or  where  an 

1  1  Rubs.  586. 

2  1  Hale,  484. 

3  1  Buss.  656. 


234  OF   OFFENCES   PUNISHABLE 

olKcer  of  justice  or  other  person  acting  in 
his  aid  in  the  legal  exercise  of  a  particular 
duty,  kills  a  person  who  resists  or  prevents 
him  from  executing  it.^ 

In  accordance  with  this  general  principle, 
defined  powers,  and  especial  protection  are 
granted  to  those  authorized  to  arrest  of- 
fenders under  the  Naval  Discipline  Act  by 

S.  50,  which  enacts  that,  "  Every  officer  in 
command  of  a  fleet  or  squadron  of  her 
Majesty's  ships,  or  of  one  of  her  Majesty's 
ships,  or  the  senior  officer  present  at  a  port, 
Daay>  hy  warrant  under  his  hand,  authorize 
any  person  to  arrest  any  offender  subject 
to  this  Act,  for  any  offence  against  this  Act 
mentioned  in  such  warrant;  and  any  such 
warrant  may  include  the  names  of  more 
persons  than  one  in  respect  of  several  offences 
of  the  same  nature ;  and  any  person  named 
in  any  such  warrant  may  forthwith,  on  his 
apprehension,  if  the  warrant  so  directs,  be 
taken  on  board  the  ship  to  which  he  belongs, 
or  some  other  of  her  Majesty's  ships ;  and 
any  person  so  authorized  may  use  force,  if 
necessary,  for  the  ^purpose  of  effecting  such 
apprehension,  towards  any  person  subject  to 
this  Act" 
Sodomy.  « If  any  person  subject  to  the  Naval  Dis- 

cipline Act  is  guilty  of  sodomy  with  man  or 

1  Arch.  Cr.  Law,  496. 
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l)east/  he  shall  suffer  penal  servitude  for 
life,  or  any  time  not  less  than  for  five 
years,  at  the  discretion  of  the  court." 

The   offence   consists   in   "  carnal  know-  Evidence. 
ledge ; "  and   penetration,  or   res  in  re,  is 
necessary  to  complete  the  crime  ;  but  a  very 
slight  penetration  is  sufficient.^ 

Those  who  are  present  aiding  and  abetting 
in  this  offence  are  all  principals ;  but  if  the 
party  on  whom  the  offence  (with  man)  is 
committed,  be  under  the  age  of  fourteen,  it 
is  not  felony  in  him  but  only  in  the  agent. 
If  the  complete  proof  fail,  the  prisoner  may 
be  found  guilty  of  an  indecent  assault  (s.  48), 
and  will  be  liable  to  the  punishment  of  penal 
servitude  for  any  of  the  terms  above  men- 
tioned, or  to  any  of  the  inferior  punishments 
hereinafter  mentioned,  at  the  discretion  of 
the  court. 

There  are  other  grievous  offences  against 
the  person  not  particularly  specified  in  this 
Act,  viz.,  rape,  the  infliction  of  bodily  injury 
dangerous  to  life,  attempts  to  murder,  assaults 
with  intent  to  do  grievous  bodily  harm,  and 
aggravated  assaults.  They  are  all  punish- 
able by  the  laws  of  England,  and  may  become 
the  subjects  of  trial  by  court-martial. 

The  punishment  that  might  be  awarded  ^p®* 
to  the  offender  by  any  competent  criminal 

^  Naval  Die.  Act,  s.  53. 

2  24  &  25  Vict  c.  100,  a.  63. 
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tribunal  for  the  crime  of  rape,  is  penal  ser- 
vitude for  life,  or  any  term  not  less  than 

mS^^'       five  ^  years,  or  imprisonment  for  any  term 
not  exceeding  two  years,  with  or  without 
hard  labour.     24  &  25  Vict.  c.  100,  s.  48. 
This  offence  consists  in  carnal  knowledge 

Evidence,  of  a  womau  without  her  consent  There 
must  be  proof  of  actual  penetration,  how- 
ever slight:  and  a  child  under  the  age  of 
ten,2  a  woman  ^  of  weak  intellect,  or  a  woman 
in  an  insensible  state  of  drunkenness,^  are 
each  incapable  of  giving  consent. 

Attempts  to      It  is  euactcd  by  24  &  25  Vict.  c.  100,  s. 

murder.  •' 

11,  "  Whosoever  shall  administer  to  or  cause 
to  be  administered  to,  or  to  be  taken  by  any 
person,  any  poison  or  destructive  thing,  or 
shall  by  any  means  whatsoever  wound  or 
cause  any  grievous  bodily  harm  to  any  person, 
with  intent,  in  any  of  the  cases  aforesaid,  to 
cormnit  mwrder,  shall  be  guilty  of  felony, 
and  being  convicted  thereof,  shall  be  liable, 
^60?^  at  the  discretion  of  the  court,  to  penal  ser- 
vitude for  life,  or  not  less  than  five  ^  years, 
or  to  imprisonment  for  any  term  not  exceed- 
ing two  years,  with  or  without  hard  labour, 
and  with  or  without  solitary  confinement." 

It  is  enacted  by  24  &  25  Vict.  c.  100,  s.  14, 
"  Whosoever  shall  attempt  to  administer  to 

1  27  &  28  Vict  c.  47,  s.  2. 

2  24  &  26  Vict.  c.  100,  s.  60. 

»  R,  V.  FletcJier,  28  L.  J.  M.  C.  86. 
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or  shall  attempt  to  cause  to  be  administered 
to,  or  to  be  taken  by  any  person  any  poison, 
or  other  destructive  thing,  or  shall  shoot  at 
any  person,  or  shall  by  drawing  a  trigger, 
or  in  any  other  manner,  attempt  to  discharge 
any  kind  of  loaded  arms  at  any  person,  or 
shall  attempt  to  drown,  sujffocate,  or  strangle 
any  person,  vjith  intent  in  any  of  the  cases 
aforesaid  to  comw^it  m^urder,  shall,  whether 
any  bodily  injury  be  effected  or  not,  be 
guilty  of  felony,  and  shall  be  liable  at  the 
discretion  of  the  court  to  the  following 
punishments : — penal  servitude  for  life,  or  ^'^^^^**- 
not  less  than  five  ^  years ;  or  imprisonment 
not  exceeding  two  years,  with  or  without 
hard  labour,  and  with  or  without  solitary 
confinement." 

It  is  enacted  by  24  &  25  Vict.  c.  100,  s.  18,  Assaults 

•^  ^    /  '  with  intent 

"Whosoever  shall  unlawfully  and  maliciously,  todogncv- 

•'  •' '  oils  bodily 

by  any  means  whatsoever,  wound,  or  cause  ^^"»- 
any  grievous  bodily  harm  to  any  person,  or 
shoot  at  any  person,  or  by  drawing  a  trigger, 
or  in  any  other  manner,  attempt  to  discharge 
any  kind  of  loaded  arms  at  any  person,  with 
intent  in  any  of  tiie  cases  aforesaid,  to  maim, 
disfigure,  or  disable  any  person,  or  to  do  some 
other  grievous  bodily  Ivarm  to  any  person,  or 
with  intent  to  resist  or  prevent  the  lawful 
apprehension  or  detainer  of  any  person,  shall 

1  27  &  28  Vict.  0.  47,  s.  2. 
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be  guilty  of  felony,  and  shall  be  liable  at  the 
discretioti  of  the  court  to  penal  servitude  for 
life,  or  for  any  term  not  less  than  five  ^  years, 
or  to  be  imprisoned  for  any  term  not  exceed- 
ing two  years,  v^ith  or  without  hard  labour." 

By  s.  19,  "Any  gun,  pistol,  or  other  arms 
which  shall  be  loaded  in  the  barrel  with 
gunpowder,  or  any  other  explosive  substance, 
and  ball,  shot,  slug,  or  other  destructive 
material,  shall  be  deemed  to  be  loaded  arms, 
although  the  attempt  to  discharge  the  same 
may  fail  from  want  of  proper  priming,  or 
from  any  other  cause." 

By  s.  12,  "Whosoever  by  the  explosiion  of 

gunpowder.  gunpowder,orother  cxplosivc  substance,  shall 

destroy  or  damage  any  building  with  intent 

to  commit  murder,  shall  be  guilty  of  felony." 

By  8.  28,  "Whosoever  shall  unlawfully 
and  maliciously  by  the  ex2)losion  of  gun- 
powder, or  other  explosive  substance,  burn, 
maim,  disfigure,  disable,  of  do  any  grievous 
bodily  harm  to  any  person,  shall  be  guilty 
of  felony." 

By  s.  29,  "Whosoever  shall  unlawfully 
and  maliciously  cause  any  gunpowder,  or 
other  explosive  substance  to  explode,  or 
send  or  deliver  to,  or  cause  to  be  taken,  or 
received  by,  any  person,  any  explosive  sub- 
stance, or  any  other  dangerous   or  noxious 


1  27  &  28  Vict.  c.  47,  s.  2. 
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thing,  or  put  or  lay  at  any  place,  or  cast  or 
throw  at  or  upon,  or  otherwise  apply  to  any 
person  any  corrosive  fluid,  or  any  destructive 
or  explosive  substance,  with  intent  in  any 
of  the  cases  aforesaid  to  burn,  maim,  dis- 
figure, or  disable  any  person,  or  to  do  some 
grievous  bodily  harm  to  any  person,  shall, 
whether  any  bodily  injury  be  effected  or  not, 
be  guilty  of  felony." 

The  punishment  for  any  of  the  felonies  Pimish- 
mentioned  in  these  last  three  sections  is 
penal  servitude  for  life,  or  for  any  term  not 
less  than  five^  years;  or  imprisonment  for 
any  term  not  exceeding  two  years,  with  or 
without  hard  labour,  and  with  or  without 
solitary  confinement. 

It  is  enacted  by  s.  30,  *'  Whosoever  shall 
unlawfully  and  maliciously  place  or  throw 
in,  into,  upon,  against,  or  near  any  building, 
ship  or  vessel,  any  gunpowder  or  other  ex- 
plosive substance,  with  intent  to  do  any 
bodily  injury  to  any  person,"  or  ^  "  to  destroy 
or  damage  any  building,  or  any  engine, 
machinery,  working  tools,  fixtures,  goods, 
or  chattels,  shall,  whether  or  not  any  explo- 
sion take  place,  and  whether  or  not  any  bodily 
injury  is  effected,  or  any  damage  to  any 
engine,  building,  machinery,  working  took', 
fixtures,  goods,  or  chattels,  be  guilty  of  felony, 

1  27  &  28  Vict.  c.  47,  s.  2. 
•^  24  &  25  Vict.  c.  97,  s.  10. 
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and  being  convicted  thereof,  shall  be  liable^ 
^^^'  at  the  discretion  of  the  court,  to  penal  ser- 
vitude for  any  term  not  exceeding  fourteen, 
and  not  less  than  five  ^  years,  or  imprison- 
ment for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or 
without  solitary  confinement." 
totentiS?i°'  In  all  these  cases  it  will  be  observed  that 
the  intention  of  the  party  at  the  time  that 
he  commits  the  offence  is  an  essential  in- 
gredient in  it,  and  is  as  necessary  to  be 
proved,  as  any  other  fact  or  circumstance 
which  may  form  part  of  the  charge ;  and  as 
the  intention  is  not  capable  of  positive  proof, 
it  must  be  implied  from  overt  acts,  and  evc^ry 
man  is  supposed  to  intend  the  necessaiy 
consequence  of  his  own  acts.^ 

Although  voluntary  drunkenness  is  no  ex- 
cuse for  any  crime  whatever,  it  is  often  of 
very  great  importance  in  cases  where  it  is 
a  question  of  intention  :  a  person  may  be  so 
diniik  as  to  be  utterly  unable  to  form  any 
intention,  and  yet  he  may  be  guilty  of  very 
great  violence.^ 

So  drunkenness  may  be  taken  into  consi- 
deration in  cases  where,  what  the  law  deems 
sufficient  provocation  has  been  given,  because 
the  question   is  in  such  cases,  whether  the 

1  27  &  28  Vict.  c.  47,  s.  2. 

«  fi.  V.  FarriTu/ton,  R.  &  R.  207. 

3  JL  V.  Cruse,  SC.&V.  546. 
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fatal  act  is  to  be  attributed  to  the  passion 
of  anger,  excited  by  the  previous  provocation, 
and  that  passion  is  more  easily  excitable 
in  a  person  when  in  a  state  of  intoxication 
than  when  he  is  sober.  Where  the  question 
is  whether  words  have  been  uttered  with  a 
deliberate  purpose,  or  are  merely  low  and 
idle  expressions,  the  drunkenness  of  the 
party  uttering  them  is  proper  to  be  con- 
sidered. But  if  there  is  really  a  previous 
determination  to  resent  a  slight  afltont  in  a 
barbarous  manner,  the  state  of  drunkenness 
in  which  the  prisoner  was,  ought  not  to  be 
regarded,  for  it  would  furnish  no  excuse ;  so 
upon  an  indictment  for  stabbing,  the  jury 
may  take  into  consideration,  among  other 
circumstances,  the  fact  of  the  prisoner  being 
drunk  at  the  time,  in  order  to  determine 
whether  he  acted  under  a  bond  fde  appre- 
hension that  his  person  or  property  was 
about  to  be  attacked ;  ^  and  where  the  pri- 
soner was  tried  for  attempting  to  commit 
suicide,  and  it  appeared  that  at  the  time  of 
the  alleged  offence  she  was  so  drunk  that 
she  did  not  know  what  she  did,  Jervis,  C.  J., 
held  that  negatived  the  attempt  to  commit 
suicide.2 

It  is  enacted  by  24  &  25  Vict.  c.  100,  s.  20,  -J^te^"^ 


^  1  Ru8s.  by  Greaves,  8. 

»  R.  V.  Mo<yre,  3  C.  &  K.  319. 


M 


2(42  OF   OFFENCES  PUNISHABLE 

"whosoever  shall  unlawfully  and  mali- 
ciously wound  or  inflict  upon  any  other 
person,  either  with  or  without  any  weapon 
or  instrument,  any  grievous  bodily  harm^ 
shall  be  guilty  of  a  misdemeanor,  and  shall 
be  liable,  at  the  discretion  of  the  court,  to 

Punish-  penal  servitude  for  the  term  of  five  years,^ 
or  to  be  imprisoned  with  or  without  hard 
labour  for  any  term  not  exceeding  two 
years/' 

Asaaoits  It  is  euactcd  by  24  &  25  Vict.  c.  100,  ss. 

with  intent  t  ••  •• 

to  commit  a  38  and  41,  "that  when  any  person  shall  be 
assault^  on   charged  with,  and  convicted  of,  any  of  the 

peace  °  '  , 

officers, Ac.  following  offcnccs  as  misdemeanors;  that 
is  to  say,  of  any  assault  with  intent  to  com- 
mit felony  ;  of  any  assault  upon  any  peace 
oflScer  in  the  due  execution  of  his  duty,  or 
upon  any  person  acting  in  aid  of  such 
oflBcer ;  of  any  assault  upon  any  person  with 
intent  to  resist,  or  prevent  the  lawful  appre- 
hension, or  detainer  of  the  party  so  assault- 
ing, or  of  any  other  person  for  any  offence ; 
or  of  any  assault  committed  in  pursuance  of 
any  conspiracy  to  raise  the  rate  of  wages ; 

Punish-  in  any  such  case,  the  court  may  sentence  the 
ofifender  to  be  imprisoned,  with  or  without 
hard  labour,  for  any  term  not  exceeding  two 
years." 

By  s.  37,  "whosoever  shall  assault  and 

1  27  &  28  Vict.  c.  47,  s.  2. 
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strike,  or  woimd  any  magistrate^  officer,  or 
other  person  whatsoever  lawfully  autho- 
rized in  or  on  account  of  the  exercise  of  his 
duty,  in,  or  concerning  the  preservation  of 
any  vessel  in  distress,  or  of  any  vessel, 
goods,  or  effects,  wrecked,  stranded,  or  cast 
on  shore,  or  lying  under  water,  shall  be 
guilty  of  a  misdemeanor,  and  shall  be  liable 
to  penal  servitude  for  any  term  not  exceed-  Punish- 

,  ment. 

ing  seven,  and  not  less  than  five  years,  or 
to  be  imprisoned,  with  or  without  hard 
labour,  for  any  term  not  exceeding  two 
years." 

In  trying  any  charges  of  the  above  de* 
soriptions  it  wiU  be  requisite  for  the  members 
of  the  court  to  bear  in  mind  the  provisions 
of  »s.  47  and  48,  as  respects  the  intent  with 
which  the  offence  is  committed,  and  the 
finding  the  prisoner  guilty  of  the  lesser  on 
the  charge  of  the  greater  offence. 

Offences  against  Property, 
*'  If  any  person  subject  to  the  Naval  Dis-  Puniah- 

-t  f        ^  i/»i       mcnts  for 

cipline  Act  is  guilty  of  robbery  or  theft  he  robwor 
shall  suffer  penal  servitude  "  ^  for  life,  or  any 
term  of  not  less  than  five  years,  imprison- 
ment, or  any  of  the  punishments  under 
ss.  52  and  66,  always  bearing  in  mind  that 
no  officer,  petty,  or  non-commissioned  officer, 
shall  be  subject  to  corporal  punishment  for 

1  S.  45. 

M   2 
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Robbery. 


Theft 


these    offences,   or   any   officer  tried   sum- 
marily. 

Robbery  consists  in  the  felonious  and 
forcible  taking  from  the  person  of  another, 
or  in  his  presence  and  against  his  will,  of 
any  property  to  any  value,  by  violence,  or 
putting  him  in  fear.^  The  word  "felonious  ** 
is  to  be  taken  to  mean  that  there  is  no  colour 
of  right  to  excuse  the  act.  "  Property  "  may 
be  interpreted  in  its  widest  signification  as 
anything  to  which  another  has  the  right  of 
possession. 

Theft  may  be  defined  thus  : — The  wrong- 
ful or  fraudulent  taking  and  carrying  away, 
of  the  personal  goods  of  another  from  any- 
place with   a   felonious  intent   to   convert 
them  to  the  taker  s  own  use,  and  make  them 
his  own  property  without  the  amaent  of  .Ae 
owne'  .  ''  the  "intent"  must  be  to  deprive 
the  owner,  not  temporarily,  but  permanently 
of  his  property.^     There  must  not  only  be 
a  taking,  but  also  a  carrying  away,  to  con- 
stitute  theft.      A   bare   removal,   however, 
from  the  place  in  which  the  thief  found  the 
goods,  though  he  does  not  make  off  with 
them,  is  a  suflScient  carrying  away;^  as,  for 
instance,  where  a  thief,  intending  to  steal 
plate,  take  it  out  of  a  chest  in  which  it  was, 

1  1  Hawk.  p.  C.  c.  34. 

a  i2.  V.  Thurhom,  1  D.  C.  C.  388. 

3  1  Hawk.  P.  C.  c.  33,  s.  18. 
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and  lay  it  down  upon  the  floor,  but  be  sur- 
prised before  he  can  make  his  escape  with 
it;  and  where  the  prisoner  drew  a  book 
from  the  inside  pocket  of  the  prosecutor's 
jcoat  about  an  inch  above  the  top  of  the 
pocket ;  but  whilst  the  book  was  still  about 
the  person  of  the  prosecutor,  the  prosecutor 
suddenly  put  up  his  hand,  upon  which  the 
prisoner  let  the  book  drop,  and  it  fell  into 
the  prosecutor's  pocket ;  this  was  considered 
A  sufficient  carrying  away.^  And,  by  the 
same  rule,  drawing  a  sword  partly  out  of 
the  scabbard  will  constitute  a  "carrying 
away." 

Where  there  has  once  been  a  sufficient  I^^*by  ^ 
taking  of  the  goods  by  the  thief,  the  offence  Se'^ien 
18  completed,  and  will  not  be  purged  by  a  *'^°^««- 
returning  of  the  goods  either  in  the  case  of 
theft  or  robbery.2     Thus,  where  a  servant 
was  indicted  for  stealing  a  silver  saucepan, 
which  had  been  pledged  at  a  pawnbroker's, 
and  the  counsel  for  the  prisoner  asked  the 
jury  to  consider  whether  he  took  it  feloni- 
ously, or  intending  at  the  time  he  pawned 
it  to  redeem  it  ai  soon  as  he  could,  Gurney, 
B.,  in  summing  up,  observed,  "  You  wiU  say 
whether  the  prisoner  stole  this  property  or 
not.     I  confess  I  think,  that  if  this  doctrine 


1  JL  V.  Tlumpson,  1  M.  C.  C.  78. 
»  2  Rubs.  7. 
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of  an  intention  to  redeem  property  were  to 
prevail,  courts  of  justice  would  be  of  very 
little    use.     A  more  glorious    doctrine  for 
thieves  it  would  be  diflScult  to  discover,  but  a 
more  injurious  doctrine  for  honest  men  can- 
not well  be  imagined."  ^ 
1^^^        There  are  two  classes  of  cases  of  not  nn- 
irequent  occurrence,  which  require  a  more 
particular  consideration  :  Ist  Where  a  man 
loses  goods,  and  another  finds  them,  and  not 
knowing  the   owner  convMs  them  to  his 
Kiwn  use.     The  true  rule  on  this  subject  is, 
that  **  if  a  man  finds  goods  that  have  been 
actually  lost,  or  are  reasonably  supposed  by 
him  to  have  been  lost,  and  appropriates  them 
with   intent  to  take  the  'entire  dominicMi 
over  them,  really  believing  when  he  takes 
them  that  the  owner  cannot  be  found,  it  is 
not   theft ;  but  if  he  takes  them  with  the 
like  intent,  though  lost,  or  reasonably  sup- 
posed to  be  lost,  bfU  reoBonahly  believi/ng 
tiuU  the  owner  can  befownd^  it  is  theft.*     It 
is  clearly  theft,  if  he  know  the  owne  r ;  and, 
therefore,  where  a  bureau  was  given  to  a 
carpenter  to  repair,  and  he  found  mon^ 
secreted  in  it,  which  he  kept,  and  converted 
to   his   own   use,   it  was   holden   to  be   a 


theft. 


3 


»  JL  V.  Pkttkoon,  9  C.  &  P.  552. 
«  R.  V.  Thwhon^  1  D.  C.  C.  888. 
s  CaHwright  v.  Great,  2  Jjemch,  952. 
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2ndly.  Where  the  possessioja  of  goods  has  T^bya 
been  obtained  bond  fide,  without  any  jfrau- 
4ulent    intention  in  the  first  instance,  as 
where   they  are  delivered  to  a  man  upon 
trust,  or  taken   by  him  with  the  owner's 
<3onsent,     but     subsequently     appropriated  * 
fraudulently  to  his  own  use ;  so,  if  I  send 
goods  by  a  carrier^  and  he  carry  them  away 
Aad  convert  ,them  to  his  own  use;  or  if 
J  deliver  my  watch  to  a  watchmaker  to  be 
xepaired,  and  he  sell  it.     Offences  of  this 
description  have  been  provided  for  by  24  & 
25  Vict.   c.   96,   s.   3,  which   enacts,   that 
^'  whosoever  being  a  bailee  of  any  chattel,^ 
money,  or  valuable  security,  shall  fraudu- 
lently take,  or  convert  the  same  to  his  own 
use,  or  the  use  of  any  other  person  other  than 
the  owner  thereof,  although  he  shall  not 
break  bulk,  or  otherwise  determine  the  bail- 
ment, shall  be  guilty  of  larceny."     Bailment 
may  be  defined  to  be  **  the  delivering  of  any 
thing  to  another,  either  to  be  delivered  back 
by  the  bailee  {i.e.,  the  person  to  whom  it  is 
delivered),  to  the  bailor  (i.e.,  the  person  who 
delivered  it),  or  to  be  delivered  over  to  a 
third  person  at  the  command  of  the  bailor. 
It  will  be  observed,  that  in  all  cases  of  bail- 
ment, although  the  possession  passes  right- 

^  Chattels  comprehend  all  goods  movable  and  immov- 
able, except  such  as  are  in  the  nature  of  freehold,  or  parcel 
of  it. 
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fully  in  the  fii-st  instance,  the  exclusive  right 
of  property  never  passes  to  the  bailee  ;  for 
where  the  property  in  goods  taken  has  been 
parted  with  by  the  owner,  there  can  be  no 
theft.1 
Torite  o|  In  all. cases  of  theft  the  principal  questions 

which  will  arise,  will  be :  whether  the  pri- 
soner took  the  goods  knowingly,  or  by  mis- 
take ;  whether  he  took  them  bond  fide 
under  a  claim  of  right,  or  otherwise ;  whether 
he  took  them  with  an  intent  to  return  them 
to  the  owner,  or  fraudulently,  with  an  intent 
to  deprive  the  owner  of  them  altogether, 
and  to  appropriate  them,  or  convert  them, 
to  his  own  use:  whether  he  took  them 
rightfully  in  the  first  instance,  but  subse- 
quently appropriated  them  to  his  own  use, 
or  otherwise.  All  these  questions  must  be 
determined  by  the  court  upon  a  review  of 
the  particular  facts  of  each  case,  always 
remembering,  that  by  s.  48  of  the  Naval 
Discipline  Act,  upon  a  charge  of  theft,  a 
court-martial  may  find  the  prisoner  guilty 
of  an  attempt  to  thieve,  or  of  embezzlement, 
or  of  wrongful  appropriation  of  property 
belonging  to  another.  In  the  event  of  such 
a  finding,  the  prisoner  will  be  liable  to  such 
punishment  as  might  have  been  awarded  to 
him  by  any  competent  criminal  tribunal. 

^  2  Rubs.  35. 
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There  are  some  other  offences  against  pro- 
perty not  specified  in  the  Naval  Discipline 
Act,  but  punishable  by  the  laws  of  England, 
which  will  require  notice,  and  the  offenders 
may  be  punished  either  under  the  Naval 
Discipline  Act,  or  be  sentenced  by  court- 
martial  to  such  punishment  as  any  com- 
petent civil  tribunal  might  award  as  herein- 
after mentioned. 

It  is  enacted  by  24  &  25  Vict.  c.  96,  s.  51,  Burigiary. 
*' whosoever  shall  enter  the  dwelling-house 
of  another  with  intent  to  commit  any  felony 
therein,  or  being  in  such  dwelling-house 
shall  commit  any  felony  therein,  and  shall 
in  either  case  break  out  of  the  said  dwelling- 
house  in  the  night,  shall  be  deemed  guilty 
of  burglary."  And  by  s.  1,  "that  for  pur- 
poses of  this  Act,  the  night  shall  be  deemed 
to  commence  at  nine  o'clock  in  the  evening 
of  each  day,  and  to  conclude  at  six  o'clock 
on  the  morning  of  the  next  succeeding 
day." 

The  punishment  for  burglary  is  penal  PvLniah- 
servitude  for  life,  or  for  any  term  not  less 
than  five  years,  or  imprisonment  for  any 
term  not  exceeding  two  years,  with  or  with- 
out hard  labour,  and  with  or  without  solitary 
confinement.^ 

The  breaking  and  entering  of  the  dwelling-  Definition  of 

btu^B^ory. 
1  24  &  26  Vict,  c  96,  a.  52  ;  27  &  28  Vict.  c.  47,  a  2. 

M   3 
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h6use  of  another  in  the  night  time,  with 
intent  to  commit  a  felony  therein ;  or  the 
breaking  out  of  the  dwelling-house  of  another 
in  the  night  time,  having  entered  it  with  in- 
tent to  commit  felony,  or  having  committed 
a  felony  whilst  in  it,  is  burglary. 
Evidence.         The  breaking  may  be  either  actual  or 
constructive.     An  actual  breaking  is,  where 
the  offender,  for  the  purpose  of  getting  ad- 
mission for  any  part  of  his  body,  or  for  a 
weapon,   or  other  instrument,  in  order  to 
effect  his  felonious  intention,  breaks  a  hole 
in  the  wall  of  the  house,  breaks  a  door  or 
window,  picks  the  lock  of  a  door  or  opens  it 
with  a  key,  or  even  by  lifting  the  latch,  or 
unlooses   any  other  fastening  to  doors  or 
windows,  which  the  owner  has  provided.^ 
And  the   breaking  necessary  to  constitute 
burglary  is  not  restricted  to  a  breaking  6f 
the  outer  wall,  or  doors,  or  windows  of  a 
house  ;  if  the  thief  gets  admission  into  the 
house  by  the  outer  door  or  window  being 
open,  and  afterwards  breaks  or  unlocks  an 
inner  door,  for  the  purpose  of  entering  one 
of  the  rooms  in  the  house,  it  is  burglary.  So, 
if  a  servant  open  his  master's  chamber  door, 
or  the  door  of  any  other  chamber  not  im- 
mediately within  his  trust,  with  a  felonious 
design ;  or  if  any  other  person  lodging  in 

1  Arch.  Cr.  L.  891. 
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the  same  house,  or  in  a  public  inn,  open  and 
^nter  another's  door  with  such  evil  intent,  it 
is  burglary.^ 

A  constructive  breaking  is,  where  the 
offender,  with  intent  to  commit  a  felony, 
obtains  admission  by  some  artifice  or  trick, 
for  the  purpose  of  effecting  it.  As,  for  in- 
stance, if  a  man  knock  at  a  door,  and  upon 
its  being  opened  rush  in  with  a  felonious 
.  intent ;  or  upon  pretence  of  taking  lodgings, 
fall  upon  the  landlord  and  rob  him.^ 

Housebreaking  only  differs  from  burglary  House- 
in  the  offence  being  committed  in  the  day  ^'^^^^"^ 
time,  instead  of  the  night ;  the  punishment 
is  the  same,  save  that  the  term  of  penal 
servitude  must  not  exceed  seven  years.^ 

Embezzlement  of  public  stores  is  provided  Embezde- 
for  by  the  Naval  Discipline  Act,  but  a  similar 
offence  against  individuals  committed  by 
clerks  or  servants  must  be  dealt  with  either 
under  the  Naval  Discipline  Act,  or  under 
24  &  25  Vict.  c.  96,  s.  68,  which  enacts,  "  that 
whosoever  being  a  clerk  or  servant,  or  being 
employed  for  the  purpose,  or  in  the  capacity 
of  a  clerk  or  servant,  shall  fraudulently 
embezzle  any  chattel,  money,  or  valuable 
security,  which  shall  be  delivered  to,  or 
received,  or  taken  into  possession   by  him 

1  Arch.  Cr.  L.  892. 
a  Arch.  Cr.  L.  391. 
8  24&26  Vict.  C.96,  8.  67. 
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for  or  in  the  name  or  on  account  of  his 
master  or  employer,  or  any  part  thereof, 
shall  be  deemed  to  have  feloniously 
stolen  the  same  from  his  master  or  em- 
ployer, although  such  chattel,  money,  or 
security  was  not  received  into  the  possession 
of  such  master  or  employer,  otherwise  than 
by  the  actual  possession  of  his  clerk,  ser- 
vant, or  other  person  so  employed."  Punish- 
ment :  penal  servitude  for  any  term  not 
exceeding  fourteen,  nor  less  than  five 
years,  or  imprisonment  for  any  term  not 
exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  con- 
finement.^ 
of  OT^^zrie-  There  are  two  facts  which  must  always  be 
ment.  proved  in  support  of  this  charge : 

1st.  That  the  prisoner  received  the  money, 
&c.,  for,  or  in  the  name,  or  on  account  of 
his  master,  by  virtue  of  his  employment  as 
such  clerk  or  servant :  a  temporary  employ- 
ment in  either  capacity  is  sufficient. 

2ndly.  That  he  embezzled  the  money,  &c. 
The  usual  presumptive  evidence  of  this  fact 
is,  that  the  prisoner  never  accounted  with 
his  master,  or  gave  a  false  account  of  the 
money,  &c.,  so  received  by  him,  or  denied 
his  having  received  it. 

1  24  &  25  Vict.  c.  96,  a.  68  ;  27  &  28  Vict.  c.  47,  a.  2. 
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Cheating  is  an  offence  punishable  under  J^  pr«- 
s.  88,  which  enacts,  "  that  whosoever  shall 
by  any  false  pretence  obtain  from  any  other 
person  any  chattel,  money,  or  valuable 
security,  with  intent  to  defraud,  shall  be 
ffuilty  of   a  misdemeanor."     Punishment :  Punish- 

<^         **  ^  ment. 

penal  servitude  for  the  term  of  five  years, 
or  imprisonment,  with  or  without  hard 
labour,  and  with  or  without  solitary  con- 
finement,  for  any  term  not  exceeding  two 
years. 

To  constitute  an  ofifence  under  this  sec-  Evidence. 
tion,  the  prisoner  must  be  proved  to  have 
fraudulently  represented  as  an  eodsting  faxsty 
that  which  is  not  an  eodsting  fact,  for  the 
purpose  of  inducing  the  prosecutor  to  part 
with  his  property.^  It  is  not  necessary  that 
the  pretence  should  be  in  words,  the  conduct 
and  acts  of  the  party  will  be  sufficient 
without  any  verbal  representation  ;  ^  as,  for 
instance,  where  a  person  at  Oxford,  who 
was  not  a  member  of  the  University,  went 
for  the  purpose  of  fraud,  wearing  a  com- 
moner's gown  and  cap,  and  obtained  goods ; 
this  was  held  a  sufficient  false  pretence, 
though  nothing  passed  in  words ;  neither  is 
it  necessary  that  the  whole  of  the  pretence 
charged  be  proved,  provided  proof  be  given 

1  R.  V.  Woolley,  1  D.  C.  C.  669. 

*  M,  V.  Bai-nard,  7  C.  &  P.  784 ;    It,  v.  Closs,  27  L.  J. 
M.C.54. 
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of  part/and  that  the  money  or  goods  were 
obtained  by  such  part.^ 
Cheating  at      It  is  enacted  by  8  &  9  Vict.  c.  109,  s.  17, 

play.  •' 

that  every  person  who  shall  by  any  frauds 
or  wnlawful  device^  or  Ul-practice  in  playing 
at  or  with  cards,  dice,  tables,  or  other  game, 
or  in  bearing  a  part  in  the  stakes,  wagers,  or 
adventures,  or  in  betting  on  the  sides  or 
hands  of  them  that  do  play,  or  in  wagering 
on  the  event  of  any  game,  sport,  pastime,  or 
exercise,  win  from  any  other  person,  to 
himself,  or  any  other  or  others,  any  sum  of 
.  money  or  valuable  thing,  shall  be  deemed 
guilty  of  obtaining  such  money  or  valuable 
thing  from  such  other  person  by  a  false 
pretence,  with  intent  to  cheat,  or  defraud 
such  person  of  the  same,  and  being  con- 
victed thereof,  shall  be  punished  accord- 
ingly. 
Forgery.  Forgcry  has  been  defined  as  "  the  fraudu- 

lent making,  or  alteration  of  a  writing  for 
the  purpose  of  fraud  and  deceit."  The 
intent  to  defraud  is  an  ingredient  of  the 
Qiffence ;  but  it  is  not  necessary  to  prove  the 
intention  of  the  prisoner  to  have  been  to 
defraud  any  particular  person,  it  is  sufficient 
to  prove  generally  an  intent  to  defraud.^ 
Neither  is  it  necessary  to  prove  that  any 

1  R.  V.  ffiU,  R.  &  R.  190. 

2  24  &  25  Vict,  c  98,  a  44. 
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person  wa8  actually  defrauded  by  the  forgeiy, 
if  from  circumstances  the  court  can  presume 
that  it  was  the  prisoner's  intention  to 
defraud;^  for  where  the  intent  to  defraud 
exists  in  the  mind  of  the  prisoner,  it  is 
sufficient,  although  from  circumstances,  of 
•which  he  is  not  apprised,  he  could  not  in 
fact  defraud  the  j  prosecutor.^ 

A  great  number  of  statutes  relating  to 
different  kinds  of  forgery,  are  consolidated 
by  24  &  25  Vict.  c.  98.  Such  of  the  more 
important  provisions  of  that  statute  as  are 
likely  to  affect  charges  before  courts-martial 
are  subjoined. 

"  Whosoever  shall  forge,  or  alter,  or  shall  FoiTg:ingor 

^^.  uttering^ 

offer,  utter,  dispose  of,  or  put  off,  knowing  ^nk  notes. 
the  same  to  be  forged  or  altered,  any  note 
or  bill  of  exchange  of  the  Bank  of  Englajid 
or  the  Bank  of  Ireland,  or  of  any  other 
body  corporate,  company,  or  person  carrying 
on  the  business  of  bankers,  commonly 
called  a  bank  note,  a  bank  bill  of  exchange, 
or  bank  post  bill,  or  any  will,  codicil,  or 
testamentary  instrument,  or  any  bill  of  ex- 
change or  any  promissory  note  for  the  pay- 
ment of  money,  or  any  indorsement,  or 
assignment  of  any  bill  of  exchange,  or 
promissory  note  for  the  payment  of  money, 

1   Ward's  case^  2  Buss.  359 
«  R  V.  Bolden,  R.  &  R  164 
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or  any  acceptance  of  any  bill  of  exchange, 
or  any  undertaking,  warrant,  or  order  for 
the  payment  of  money,  with  intent  in  any 
of  the  cases  aforesaid  to  defraud,^  shall  be 
guilty  of  felony." 

"  Whosoever  shall  forge  or  alter,  or  shall 
offer,  utter,  dispose  of,  or  put  off,  knowing 
the  same  to  be  forged  or  altered,  any  deed, 
bond  or  writing  obligatory,  or  any  acquit- 
tance, or  receipt,  either  for  money  or  goods, 
or  any  accountable  receipt  either  for  money 
or  goods,  or  for  any  note,  bill,  or  other 
security  for  payment  of  money,  or  any 
warrant,  order,  or  request  for  the  delivery  or 
transfer  of  goods,  or  for  the  delivery  of 
any  note,  bill,  or  security  for  the  payment  of 
money,  with  intent  to  defraud,  shall  be 
guilty  of  felony."  ^ 

Punishment  for  the  above  offences,  at  the 
discretion  of  the  court. — Penal  servitude 
for  life,  or  for  any  term  not  less  than  five 
years,  or  imprisonment  for  any  term  not  ex- 
ceeding two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  con- 
finement.^ 

"Whosoever  shall  without  lawful  au- 
thority or  excuse,  the  proof  whereof  shall 

1  24  &  25  Vict.  c.  98,  as.  12,  21,  22,  23. 

2  Idem,  88.  20,  23. 

3  Idem,  88.  12,  20,  21,  22,  23  ;    27  &  28  Vict.  c.  47, 
8.  2. 
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lie  upon  the  party  accused,  purchase,  or 
receive  from  any  other  person,  or  have  in 
his  custody  or  possession  any  forged  bank 
note,  bank  bill  of  exchange  or  bank  post 
bill,  or  blank  bank  note,  blank  bank  bill  of 
exchange,  or  blank  bank  post  bill,  knowing 
the  same  to  be  forged,  shall  be  guilty  of 
felony."  Punishment :  penal  servitude  for  2^^" 
any  term  not  exceeding  fourteen,  or  less 
than  five  years,  or  imprisonment,  with  or 
without  hard  labour,  for  any  term  not  ex- 
ceeding two  years.^ 

The  offences  with  respect  to  counterfeit  ^^^^^t 
coin  are  provided  against  by  24  &  25  Vict.  *^*^- 
c.  99.  S.  2  enacts,  "  that  whosoever  shall 
falsely  make  or  counterfeit  any  coin  re- 
sembling, or  apparently  intended  to  resemble 
or  pass  for  any  of  the  Queen's  current  gold 
or  silver  coin,  shall  be  guilty  of  felony." 
*'  And  every  such  offence  shall  be  deemed  to 
be  complete,  although  the  coin  so  made,  or 
counterfeited,  shall  not  be  in  a  fit  state  to 
be  uttered,  or  the  counterfeiting  thereof 
shall  not  be  finished  or  perfected."    lb.  s.  30. 

S.  3  applies  to  persons  gilding  or  silvering  * 
any   coin,  or    by  any  wash  producing  the 
colour  of  gold  or  silver  over  any  coin  with 
the  same  intention  as  in  s.  2. 

Punishment :  penal  servitude  for  life,  or  Puniah- 

ment 
1  24  &  26  Vict,  c  98,  s.  13  ;  27  &  28  Vict  a  47,  s.  2. 
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for  any  term  not  less  than  five  years,  or 
imprisonment,  with  or  without  hard  labour, 
and  with  or  without  solitary  confinement, 
for  any  term  not  exceeding  two  years.^ 

S.  9  enacts,  that  "  whosoever  shall  tender, 
utter,  or  put  oflF  any  false  or  counterfeit 
coin,  resembling  or  apparently  intended  to 
resemble  or  pass  for  any  of  the  Queen's 
current  gold  or  silver  coin,  knowing  the 
same  to  be  false  or  counterfeit,  shall  be 
guilty  of  a  misdemeanor." 

Punishment :  imprisonment  for  any  term 
not  exceeding  one  year,  with  or  without 
hard  labour,  and  with  or  without  solitary 
confinement. 

Guilty  knowledge  must  be  proved  by 
circumstances ;  as,  for  instance,  evidence  of 
former  utterings  or  possession  ^  of  other 
counterfeit  coin ;  and  by  s.  11,  "  if  any 
person  have  three  or  more  such  pieces  in 
his  possession,  with  intent  to  utter  them,  he 
shall  be  liable  to  penal  servitude  for  five 
years,  or  imprisonment  for  any  term  not 
exceeding  two  years,  with  or  without  hard 
labour,  and  with  or  without  solitary  con- 
finement." 

The  fraudulent  receipt  of  public  stores  is 
provided  for  by  the  Naval  Discipline  Act ; 


^  24  &  25  Vict.  c.  99,  ss.  2,  3. 
^  R,  V.  Jarvis,  25  L.  J.  M.  C.  30. 
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-imt  with  regard  to  receivers  of  stolen  pro- 
perty generally,  it  is  enacted  by  24  &  25 
Vict.  c.  96,  s.  91,  "that  whosoever  shall 
receive  any  chattel,  money,  valuable  security 
-or  other  property  whatsoever,  the  stealing, 
(taking,  extorting,  obtaining,  embezzling,  or 
otherwise  disposing  whereof  shall  amount 
to  a  felony,  such  person  knowing  the  same 
to  have  been  feloniously  stolen,  taken,  ex- 
torted, obtained,  embezzled,  or  disposed  of, 
shall  be  guilty  of  felony." 

Punishment :  penal  servitude  for  any  Punish- 
term  not  exceeding  fourteen,  or  less  than 
five  ^  years,  or  imprisonment  for  any  term 
not  exceeding  two  years,  with  or  without 
'hard  labour,  and  with  or  without  solitary 
oonfinement. 

The  receiver  may  be  tried  whether  the 
\principal  felon  shall  or  shall  not  ha,ve  been 
previously  convicted,  or  shall  or  shall  not  be 
amenable  to  justice. 

To  support  this  charge,  proof  must  be  Evidence, 
given :  1st.  That  the  goods  mentioned  in  the 
charge  were  stolen ;  for  which  purpose  the 
principal  felon  is  a  competent  witness,  and, 
indeed,  to  prove  the  whole  case.^  2ndly. 
That  the  prisoner  received  the  goods  stolen. 
Proof  that  the  goods  were  found  in  the 
prisoner's   possession   is   good    presumptive, 

1  27  &  28  Vict.  c.  47,  fl.  2. 

2  Arch,'353. 
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evidence  of  the  fact.  Srdly.  That  the  pri- 
soner at  the  time  he  received,  or  bought  the 
goods,  knetv  them  to  be  stolen. 
knSSedgo.  This  is  provcd  either  directly  by  the 
evidence  of  the  principal  felon,  or  circum- 
stantially, by  proving  that  the  prisoner 
bought  them  very  much  under  their  value, 
or  denied  their  being  in  his  possession,  or 
the  like.  For  owing  to  the  jealousy  and 
caution  so  necessary  in  this  sort  of  traffic,  it 
often  happens  that  no  express  disclosure  is 
made,  and  yet  the  illegal  acquisition  of  the 
articles  in  questions  is  as  well  understood  as 
if  the  receiver  had  actually  witnessed  the 
depredation.  In  this,  as  in  other  cases, 
therefore,  it  is  sufficient  if  circumstances  are 
proved,  which  to  persons  of  ordinary  under- 
standing, and  situated  as  the  prisoner  was, 
must  ttave  led  to  ttie  concluaion  that  they 
were  illegally  acqwi/red} 

Miscellaneous  Offences. 
Personation      The  falsc  Dcrsonation  of  seamen  is  pro- 

•ofsoamon.  * 

vided  against  by  11  Geo.  4,  and  1  Wm.  4,  c. 
20,  s.  84,  which  enacts,  "  that  if  any  person 
shall  falsely  and  deceitfully  personate  any 
commission,  warrant,  or  petty  officer,  or 
seaman,  or  commission  or  non-commissioned 
officer  of  marines,  or  marine,  or  the  wife, 
widow,  or  relation,  or  the  executor,  adminis- 

1  RoMc  Crim.  Evid.  861. 
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trator,  or  creditor  of  any  such  officer,  seaman, 
or  marine,  or  any  person  entitled  to  any 
allowance  from  the  Compassionate  Fund  of 
the  Navy,  in  order  to  receive  any  wa^es, 
pay,  half  pay,  prize  money,  bounty  money 
pension,  or  any  part  thereof,  gratuity,  or 
other  allowance  for  money  due  or  payable, 
or  supposed  to  be  due  or  payable,  to  any 
such  officer,  seaman  or  marine,  or  any  allow- 
ance to  any  person  ii*om  the  said  Compas- 
sionate Fund,  with  intent  to  defraud  any 
person  whomsoever,  every  such  offender  shall 
be  guilty  of  felony/' 

Punishment :  penal  servitude  for  life,  or  Puniah- 
any  term  not  less  than  five  years,  or  im- 
prisonment for  any  term  not  exceeding  four 
years,  with  or  without  hard  labour,  and  with 
or  without  solitary  confinement.  lb.  s.  88 ; 
9  &  10  Vict.  c.  24,  8.  1 ;  7  Wm.  4  and  1  Vict, 
c.  90,  s.  5  ;  16  &  17  Vict.  c.  99,  s.  4 ;  27  &  28 
Vict.  c.  47,  s.  2. 

The  offence  of  sending  a  threatening  letter  sending  a 

*=*  °  threatening 

falls  under  24  &  25  Vict.  c.  96,  ss.  44  and  46,  i«ttcr. 
which  enact,  that  **  whosoever  shall  send, 
deliver,  or  utter,  or  directly,  or  indirectly 
cause  to  be  received,  knowing  the  contents 
thereof,  any  letter,  or  writing,  demanding  of 
any  person  with  menaces,  and  without  any 
reasonable  or  probable  cause,  any  property, 
chattel,  money,  valuable  security,  or  other 
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valuable  thing,  or  whosoever  shall  send, 
deliver,  or  utter,  or  directly  or  indirectly 
cause  to  be  received,  knowing  the  contents 
thereof,  any  letter,  or  writing,  accusing,  or 
threatening  to  accuse  any  other  person,  of 
any  crime  punishable  by  law  with  death  or 
penal  servitude  for  not  less  than  seven  years, 
or  of  any  assault  with  intent  to  commit  any 
rape,  or  of  any  attempt  or  endeavour  to 
commit  any  rape,  or  of  any  infaTnoua  cri/me 
(namely,  the  abominable  crime  of  buggery, 
committed  either  with  mankind  or  beast, 
and  every  assault  with  intent  to  commit  the 
said  abominable  crime,  and  every  attempt  to 
endeavour  to  commit  the  said  abominable 
crime,  and  every  solicitation,  persuasion, 
promise,  or  threat  offered  or  made  to 
any  person,  whereby  to  move  or  induce 
such  person  to  commit  or  permit  the  said 
abominable  crime),  with  a  view  or  intent 
in  any  of  such  cases  to  extort  or  gain 
by  means  of  such  threatening  letter  or 
writing,  any  property,  chattel,  money,  valu- 
able security,  or  other  valuable  thing,  from 
any  person,  shall  be  guilty  of  felony." 
Punish-  Punishment :  penal  servitude  for  life,  or 

any  term  not  less  than  five  ^  yearsj  or  im- 
prisonment for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour,  and 
with  or  without  solitary  confinement. 

1  27  &  28  Vict.  c.  47,  b.  2. 
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BY  ORDINARY   LAW.  26^ 

"  Whosoever  shall  maliciously  send,   de-  Letters 

"      ,        ,  threatening 

liver,  or  utter,  or  directly,  or  indirectly  to  murder. 
cause  to  be  received,  knowing  the  contents 
thereof,  any  letter,  or  writing  threatening  to 
kill  or  murder  any  person,  shall  be  guilty  of 
felony,  and  liable  to  be  punished  by  penal 
servitude  for  any  term  not  exceeding  ten, 
nor  less  than  five  years,  or  imprisonment 
for  any  term  not  exceeding  two  years,  with 
or  without  hard  labour,  and  with  or  without 
solitary  confinement/'  ^ 

A  riot  consists  in  the  proof  of  the  assem-  mot. 
blage  of  three  or  more  persons  together, 
where  their  assembling  was  accompanied 
with  some  such  circumstances  either  of 
actual  force,  or  violence,  or  at  least  of  an 
apparent  tendency  thereto,  as  were  calcu- 
lated to  inspire  people  with  terror ;  such  as 
being  armed,  using  threatening  speeches, 
turbulent  gestures,  or  the  like.  If  an  as- 
sembly of  persons  be  not  accompanied  with 
such  circumstances  as  these,  it  can  never  be 
deemed  a  riot,  however  unlawful  their 
intent,  or  however  unlawful  the  acts  which 
they  actually  commit.  It  is  a  sufficient 
terror  and  alarm,  however,  to  sustain  the 
charge,  if  any  one  person  be  in  fact  terrified ; 
and  it  is  immaterial  whether  the  act  done  be 
unlawful   or    not;  doing   it   in  a    manner 

1  24  &  25  Vict.  c.  100,  8.  16  ;  27  &  28  Vict.    .  47,  s.  2. 
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calculated  to  inspire  people  with  terror,  is 
equally  punishable,  whether  it  be  lawful  or 
otherwise.^ 

ment  Punishment :  imprison  men t>  with  or  with- 

out hard  labour.^ 

Conspiracy.  ^  Conspiracy  is  an  agreement  between  two 
or  more  persons : — 1.  Falsely  to  charge 
another  with  a  crime  punishable  by  law, 
either  from  a  malicious  or  vindictive  motive 
or  feeling  towards  the  party,  or  for  the 
purpose  of  extorting  money  from  him.  2. 
Wrongfully  to  injure  or  prejudice  a  third 
person,  or  any  body  of  men  in  any  other 
manner.  3.  To  commit  any  offence  punish- 
able by  law.  4.  To  do  any  act  with  intent 
to  prevent  the  course  of  justice.  5.  To 
effect  a  legal  purpose  with  a  corrupt  intent, 
or  by  improper  means.* 

c^i^»^  1.  The  charge  must  in  the  first  place  state 

the  conspiracy. 

2.  It  is  usual  to  set  out  the  overt  acts  ; 
that  is  to  say,  those  acts  which  may  have 
been  done  by  any  one  or  more  of  the  con- 
spirators, in  order  to  effect  the  common  pur- 
pose of  the  conspiracy;  but  this  is  not 
essentially  necessary,  the  conspiracy  itself  is 
the  offence,  and  whether  anything  has  been 
done  in  pursuance  of  it  or  not,  is  imma- 

1  Arch,  Cr.  L.  674,  675. 
«  8  Geo.  4,  c.  114. 
8  Arch.  Cr.  L.  756. 
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terial.^  But  it  has  been  held  that  if  an  in- 
dictment for  conspiracy  be  general,  the  court 
will  order  the  prosecution  to  furnish  a  parti- 
cul€ir  of  the  charges  to  be  relied  upon,  but 
will  not  compel  him  to  state  the  specific  acts 
to  be  proved,  and  the  time  and  place  at  which 
they  are  alleged  to  have  occurred.* 

As  soon  as  the  charge  has  been  brought  Evidence. 
before  the  court,  the  first  thing  to  be  proved 
is  the  conspiracy  as  described  in  the  charge ; 
secondly,  evidence  must  be  adduced  to  show 
that  the  defendants  were  engaged  in  it,  or 
circumstances  proved  from  which  the  court 
may  presume  these  facts;  and  the  prosecutor 
may  go  into  general  evidence  of  the  nature 
of  the  conspiracy,  before  he  gives  evidence 
to  connect  the  defendant  with  it. 

The  acts  and  declarations  of  any  of  the 
conspirators  in  fuitherance  of  the  common 
design,  may  be  given  in  evidence  against  all, 
but  before  you  give  in  evidence  the  acts  of 
one  conspirator  against  another,  you  must 
prove  the  existence  of  the  conspiracy,  that 
the  parties  were  members  of  the  same  con- 
spiracy, and  that  the  act  in  question  was 
done  in  furtherance  of  the  common  de- 
sign? 

A  conspiracy  must  be  by  two  persons  at 

1  Arch.  Cr.L.758. 

«  R,  V.  Hamilton,  7  C.  &  P.  448. 

8  Arch.  Cr.  L.  759. 
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Punish- 
ment. 


Perjury. 


Chai^ge. 


Evidence. 


least  ;^  one  cannot  be  convicted  of  it,  unless 
he  has  been  charged  with  conspiring  with 
divers  other  persons  to  the  court  unknown. 

The  offence  of  conspiracy  is  a  misde- 
meanor punishable  by  fine  or  imprisonment, 
or  both. 

It  is  enacted  by  the  Naval  Discipline  Act, 
s.  57,  "  That  every  person,^  who  upon  any 
examination  upon  oath,  or  upon  aflSrmation 
before  any  court-martial  held  in  pursuance 
of  this  Act,  shall  wilfully  and  corruptly  give 
false  evidence,  shall  be  liable  to  the  penalties 
of  wilful  and  corrupt  perjury." 

The  oath  or  affirmation  must  be  material 
to  the  matter  then  under  consideration  of 
the  court.  The  charge  must  set  forth  the 
substance  of  the  offence  alleged  against  the 
defendant,  together  with  the  proper  aver- 
ments or  averment  to  falsify  the  matter 
whereon  the  perjury  is  assigned. 

To  support  the  charge,  the  matter  sworn 
to  must  be  proved  by  evidence.  If  in  writ- 
ing, it  must  be  produced.  Thus,  it  would  be 
necessary  in  proceedings  under  the  above 
section  to  produce  that  part  of  the  original 
minutes  of  the  court-martial  which  con- 
tained the  matter  sworn.     Upon  a  charge 


1  1  Hawk.  c.  72,  s.  8. 

'  If  the  offender  be  a  civilian,  he  must  be  indicted  in 
he  ordinary  criminal  court. 
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of  perjury  there  must  be  two  witnesses ; 
one  alone  is  not  suflScient,  because  there  is 
in  that  case  only  one  oath  against  another.^ 
But  if  the  assignment  of  perjury  be  directly 
proved  by  one  witness,  and  strong  circum- 
stantial evidence  be  given  by  another,  or 
the  proof  of  other  material  and  relevant 
facts,  or  written  documents  be  adduced,  con- 
firming his  testimony,  such  evidence  would 
be  held  a  sufficient  corroboration  of  the  first 
witness.^  But  the  contradiction  of  the  one  * 
oath  of  the  defendant  by  the  other  is  not 
enough. 

Perjury  is  punishable  at  common  law  with 
fine  and  imprisonment  (with  hard  labour,  3 
Geo.  4,  c.  114),  at  the  discretion  of  the 
court;  and  by  stat.  2  Geo.  2,  c.  25,  s.  2,  the 
court  may  order  the  party  to  be  imprisoned 
and  kept  to  hard  labour  in  the  house  of  cor- 
rection for  any  term  not  exceeding  seven 
years,  or  may  sentence  him  to  penal  ser- 
vitude for  five  years.  16  &  17  Vict.  c.  99, 
s.  4. 

1  Arch.  Cr.  L.  236. 

2  Botdter's  case,  2  Den.  C.  C.  402. 
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REGULATIONS   AS  TO   PUNISHMENTS. 


Punishments  which  mat  be  Inflicted 
Cumulative  Punishment  . 
Limitation  op  Tebm  op  Imprisonment 
Impbisonment  op  Oppendebs  under  pbe 

vious  Sentence  .... 
Pebemftoby  Punishments 
SuMMABT    Punishments  bt  Oppioeb    in 

Command    

Punishment  op  Oppioebs  . 


Pago 
268 

272 

274 

276 
276 

276 
277 


Punish-  The  following  punishments  may  be  mflicted  in  her 

menta  which  .,   .     . , 

may  be        Majesty  8  navy : 

inflicted.  (1^  jy^^^  . 

(2.)  Penal  servitude  : 

(3.)  Dismissal  with  disgrace  from  her  Majesty's 

service: 
(4.)  Imprisonment  or  corporal  punishment : 
(5.)  Dismissal  from  her  Majesty's  service : 
(6.)  Forfeiture  of  seniority  as  an  officer  for  a  speci- 
fied time,  or  otherwise :  ^ 
(7.)  Dismissal  from  the  ship  to  which  the  offender 
belongs : 

'  A  sentence  taking  away  seniority  carries  with  it  loss 
of  benefit  of  service  included  in  seniority  forfeited. 
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(8.)  Severe  reprimand,  or  reprimand : 
(9.)  Disrating  a  subordinate  or  petty  ofl&cer : 
(10.)  Forfeiture  of  pay,  head  money,  bounty,  salvage, 
prize  money,  and  allowances  earned  by,  and 
of  all  annuities,  pensions,  gratuities,  medals, 
and  decorations  granted  to  the  offender,  or 
of  any  one  or  more  of  the  above  particulars ; 
also,  in  the  case  of  desertion,  all  clothes 
and  effects  left  by  the  deserter  on  board  the 
ship  to  which  he  belongs : 
(11.)  Such  minor  punishments  as  are  now  inflicted 
according  to  the    custom   of  the  navy,  or 
may  from  time  to  time  be  allowed  by  the 
Admiralty : 
And  each  of  the  above  punishments  shall  be  deemed 
to  be  inferior  in  degree  to  every  punishment  pre- 
ceding it  in  the  above  scale  .^ 

The  punishments  applicable  to  every 
offence  are  given  in  the  various  sections  of 
the  Naval  Discipline  Act.  The  following 
regulations  as  to  these  punishments  are 
gathered  from  the  Act  of  Parliament,  and 
from  the  Queen's  Eegulations. 

1.  Death — a.  Majority  necessary  to  enable 
sentence  to  be  passed  (cl.  2, 
s.  53). 
b.  Except  in  cases  of  mutiny,  not  to 
be  inflicted  until  sentence  has  been 
approved  by  Admiralty  or  com- 
mander-in-chief on  a  foreign 
station  (cl.  3,  s.  53). 

»  S.  62,  Nav.  Dis.  Act,  1866. 
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c.  Sentence  can  only  bo  remitted  by 
her  Majesty  (el.  1,  s.  53). 

2.  Penal  servitude. — a.  May  be  awarded 

for  life,  or  any  other  term  of  not 
less  than  five  years  (cl.  4,  s.  53). 

6.  Not  to  be  accompanied  by  a  sen- 
tence of  corporal  punishment. 

c.  Involves  dismissal  with  dis^ace. 

3.  Dismissal  with  disgrace. — a.  A  sentence 

of  dbmissal  with  disgrace  shall 
involve  in  all  cases  a  forfeiture 
of  all  pay,  head  money,  bounty, 
salvage,  prize  money,  and  allow- 
ances that  have  been  earned  by, 
and  of  all  annuities,  pensions, 
gratuities,  medals,  and  decorations 
that  may  have  been  granted  to  the 
offender,  and  an  incapacity  to  serve 
her  Majesty  again  in  any  military, 
naval,  or  civU  service,  and  may 
also  in  all  cases  be  accompanied  by 
a  sentence  of  imprisonment  (cl. 
C,  8.  53). 

/>.  Compulsory  in  cases  of  officers 
found  guilty  of  cruelty,  or  of  scan- 
dalous or  fraudulent  conduct  (s. 
28). 

c.  May  be  accompanied  by  imprison- 
ment or  corporal  punishment  (cl. 
6,  8.  53). 
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4.  Imprisonment.^ — a.  May   be   awarded 

for  any  term  not  exceeding  two 
years  (el.  7,  s.  53). 
fc.  May  be  accompanied  by  solitary 
confinement  or  hard  labour  (cL  8, 
s.  53),  and  by  dismissal  from  the 
service. 

c.  Corporal  punishment  may  be 
awarded  in  addition  (cl.  9,  s.  53). 

d.  Involves  disrating  in  the  case 
of  petty  and  non-commissioned 
officers. 

Corporal  punishment.  —  a.  Limited  to 
forty-eight  lashes  (cl.  11,  s.  53). 

6.  To  be  deemed  equal  in  degree  to 
imprisonment,  and  may  be  inflicted 
as  a  substitute  for,  or  in  addition 
to  it  (s.  55). 

c.  No  petty  or  non-commissioned 
officer,  if  so  rated  at  the  time  of 
the  commission  of  the  offiince  with 
which  he  is  charged,  subject  to, 
except   for  mutiny  (cl.  11,  s.  53). 

5.  Dismissal  from  her  Majesty's  service. — 

a.  Compulsory  in  cases  of  officers 
found  guilty  of  unbecoming  con- 
duct (cl.  28). 

*  The  term  "  month  *'  means  "  calendar  month,"  unless 
wnr<ls  are  used  to  show  that  limar  month  is  intended. 
13  &  14  Vice.  21  s.  4. 
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6.  Does  not  carry  with  it  any  for- 
feitures^ as  in  the  ease  of  dismissal 
with  disgrace. 

c.  This  punishment  in  the  case  of  de- 
sertion or  leave  breaking  is  tanta- 
mount to  a  free  discharge,  a  boon 
for  which  good  men  pay  £20.^ 

7.  Forfeiture   of  seniority  as   an    officer 

for  a  specified  time  or  otherwise. — 
The  attention  of  a  court-martial 
was  called  by  the  Admiralty  to  the 
inconvenience  attending  a  sentence 
which  adjudges  an  officer  to  re- 
main  at  the  bottom  of  the  list  for 
a  period.^ 

8.  Disrating  a  petty  officer. — The  rating 

to  which  a  petty  officer  can  be  re- 
duced will  be  found  in  Admi- 
ralty Circulars,  No.  4  N.  of  16 
January,  1875  ;  and  9  N.  of  18 
February,  1875. 

cimiuiativc       Uudcr  scction  55,  courts-martial  are  en- 
punish- 
ment,        abled  to  inflict  cumulative  punishment  on 

an  offender  for  one  and  the  same  offenca 

Where  any  piinisliment  is  specified  by  this  Act  as 
the  penalty  for  any  oflfence,  and  it  is  further  declared 
.    that  another  punishment  may  be  awarded  in  respect 
of  the  same  oflfence,  the  expression  "  other  punish- 
ment"   shall  be  deemed  to  comprise  any    one   or 

1  Adm.  Letter,  April  5,  1873,  L.  M.  M. 
*  C.  M.  Sentence,  s.  641,  June  20,  1866. 
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more  of  the  punishments  inferior  in  degree  to  the 
specified  punishment,  according  to  the  scale  herein- 
before mentioned  ;  but  corporal  punishment  shall  be 
deemed  equal  in  degree  to  imprisonment,  and  may  in 
all  cases,  subject  to  the  foregoing  regulations,  be  in- 
flicted as  a  substitute  for  or  in  addition  to  imprison- 
ment.^ 

A  single  punishment  for  a  single  offence 
is  the  rule  and  practice  of  the  English  law 
in  the  criminal  courts,  defined  and  regu- 
lated by  numerous  statutes.  There  is  one 
exception  in  the  ordinary  administration  of 
justice,  where  the  additional  punishment  to 
be  inflicted  is  an  ingredient  of  the  original 
penalty,  as  in  the  often  recurring  instance, 
when  a  sentence  of  imprisonment  is  passed, 
to  be  accompanied  by  hard  labour  or  solitary 
confinement.  It  will,  therefore,  be  the  duty 
of  members  of  courts-martial  to  exercise  the 
most  careful  discrimination,  and  give  ey&ry 
attention  to  the  practice  and  usages  of  the 
navy,  when  more  than  one  punishment  is 
proposed  for  the  same  offence.  The  Naval 
Discipline  Act  has  itself  furnished  examples 
of  lesser  punishments  which  are  to  be  inci- 
dent to  or  to  accompany  the  heavier  penalty 
in  conformity  with  the  sentence  of  the  court ; 
such  as  the  regulations  with  respect  to  dis- 
missal with  disgrace  from  her  Majesty's  ser- 

1  S.  65  Nav.  Dis.  Act,  1866. 
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vice  and  imprisonment,  contained  in  s.  53, 
els.  6  to  11. 

Penal  ^  servitude  involves  dismissal  with 
disgrace.^ 

Dismissal  with  disgrace  involves  various 
forfeitures.^ 

Imprisonment  or  corporal  punishment  in- 
volves disrating  in  the  case  of  petty  and  non 
commissioned  officers,^  also   various   minor 
punishments.* 
Limitation       The  infliction  of  the  punishment  of  im- 

of  term  of  .  ^  •      .1  •     t      -x    j    x 

Imprison-     prisonmcnt  in  the  navy  is  limited  to  a  term 

m^itfor  , 

offences       not  exceeding  two  years  ;^  this  limitation 

punishable  °  .  .         . 

by  ordinary  must  be  bomc  in  mind  in  many  cases  where 

law.  *" 

the  charge  before  the  court  involves  an 
offence  punishable  by  ordinary  law,  but  not 
particularly  specified  in  the  Naval  Discipline 
Act ;  for  the  powers  of  a  court-martial  under 
such  circumstance  are  commensurate  with 
those  of  the  ordinary  criminal  tribunals  f 
but  the  authority  of  the  latter  in  passing 
sentence  of  imprisonment  is  not  exclusively 
confined  to  a  term  of  two  years.  It  would 
thus  be  easy  to  suggest  an  offence  for  which 
the  extent  of  imprisonment  that  might  be 

^  In  none  of  these  instances  is  it  necessary  to  quote  in 
the  sentence  the  various  penalties  involved. 

*  Nav.  Dis.  Act,  s.  63,  els.  6  and  6. 
8  Nav.  Dis.  Act,  s.  63,  cl.  10. 

*  Queen's  Reg.  Dis.  art.  68. 
'^  Nav.  Dis.  Act,  cl.  7,  s.  53. 

*  Nav.  Dis.  Act,  p.  46. 
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inflicted  under  s.  45  would  exceed  the  term 
specified  in  s.  53 ;  but  it  would  be  very 
dangerous  for  a  court-martial  to  rely  on  the 
implied  power  given  by  the  former  section, 
as  it  appears  to  be  controlled  by  the  express 
provision  of  the  latter,  applicable  to  all  cases 
in  which  the  punishment  of  imprisonment 
may  be  inflicted  in  the  navy. 

Cumulative  punishment  may  also  be  in-  imprisou- 
flicted  in  the  very  difierent  case  where  the  oflfender 
ofiender  has  already  been  tried,  convicted,  der  sentence 
and  sentenced  by  a  court-martial  on  another  offence. 
distinct  charge ;  the  court  may  then  apply 
the  following  regulation  of  the  statute  : 

Whenever  sentence  shall  be  passed  by  a  court- 
martial  on  an  offender  already  mider  sentence  either 
of  imprisonment  or  of  penal  servitude,  passed  upon 
him  by  a  court-martial  for  a  fonner  offence,  the  comt 
may  award  sentence  of  imprisonment  or  penal  sei'vi- 
tude  for  the  offence  for  which  he  is  under  trial  to 
conmience  at  the  expiration  of  the  imprisomnent  or 
penal  servitude  to  which  he  has  been  preWously  sen- 
tenced, although  the  aggregate  of  the  terms  of  im- 
prisonment or  penal  servitude  may  exceed  the  term 
for  wliich  either  of  those  punishments  could  be  other- 
wise awai'ded.^ 

The  following  are  the  only  instances  of  Peremptory 

o  J  ^      piiuish- 

peremptory  punishments  now  included   in  ments. 
the  Naval  Discipline  Act : 

1  Nav.  Dia.  Act,  s.  73. 
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Ss.  2,  3,  and  6. 
Traitorous  conduct.         Punishment:  death. 

S.  28. 

Scandalous  or  frau-  Punishment :     dis- 

dulent  conduct  on  missal  from  her 

thepartofoflScers.  Majesty's  service 

with  disgrace. 

Conduct   unbecom-  Punishment :     dis- 

ing  the  character  missal  from  her 

of  an  officer.  Majesty's  service. 

Sumn^ry         S.  56  providcs  for  the  summary  punish- 
ment*,       ment  of  persons  below  the  rank  of  officers : 

Any  offence  triable  under  this  Act  may  be  tried 
and  punished  by  court-martial ;  and  any  offence 
triable  under  this  Act,  not  committed  by  an  officer 
(except  in  the  cases  by  this  Act  expressly  provi<led 
for),  and  not  hereby  made  capital,  may,  under  such 
regulations  as  the  Admiralty  may  from  time  to  time 
issue,  be  summarily  tried  and  punished  by  the  officer 
in  command  of  the  ship  to  which  such  offen<ler 
belongs,  subject  to  the  following  restrictions  ;  (that  is 
to  say,) 

(1.)  The  commanding  officer  shall  not  have 
power  to  award  the  punishment  of  penal 
servitude : 
(2.)  The  commanding  officer  shall  nothave  power 
to  sentence  a  deserter  to  imprisonment  for  a 
longer  period  than  three  calendar  months,  or 
to  sentence  any  other  offender  to  imprison- 
ment for  a  longer  .perifxl  than  six  weeks,  or 
to  award  solitary  confinement  for  more  than 
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ten  days  at  a  time,  with  intervals  of  not  less 
than  seven  days  between  two  successive 
periods  of  solitary  confinement : 
(3.)  Except  in  case  of  mutiny,  no  man  shall  be 
sentenced  by  the  commanding  officer  to 
corporal  punishment  until  his  offence  has 
been  inquired  into  by  one  or  more  officers 
appointed  by  such  commanding  officer,  and 
his  or  their  opinion  as  to  the  guilt  or  inno- 
cence of  the  prisoner  reported  to  such  com- 
manding officer,  and  the  commanding  officer 
shall  thereupon  act  as  according  to  his 
judgment  may  seem  right. 

S.  57  provides  for  the  summary  punish-  ^^^SSr* 
ment  of  subordinate  officers :  ^  nate  officers; 

(1.)  With  respect  to  any  subordinate  officer,  the 
punishment  of  forfeiture  of  time  or  seniority 
may  be  imposed  as  follows  :  namely,  by  the 
Admiralty  for  any  time  not  exceeding  twelve 
months  ;  by  the  commander-in-chief  on  a 
foreign  station  for  ^any  time  not  exceed- 
ing six  months ;  or  by  the  commanding 
officer  for  any  time  not  exceeding  three 
months : 
(2.)  With  respect  to  any  subordinate  officer,  the 
commander-in-chief  on  a  foreign  station 
shall  have  power  to  impose  the  following 
punishments : 

a.  Dismissal  from  ship. 

6.  Severe  reprimand  or  reprimand. 

c.  Disrating. 

There  is  no  other  punishment  authorized  ©^  officers. 

^  The  term  "  subordinate  officers  "  includes  the  follow- 
ing :  Midshipmen,  naval  cadets,  clerks,  assistant  clerks. 
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to  be  awarded  to  oflficers  except  by  court- 
martial. 

The  56th  section  of  the  Naval  Discipline  Act, 
1866,  is  not  considered,  in  its  application  to  "  olliccrs," 
to  refer  to  those  ordinary  indulgences  which  the 
officer  in  command  may  or  may  not  think  it  ex- 
pedient to  allow,  according  to  the  exigencies  of  the 
service,  or  to  the  circumstances  of  individual  cases  ; 
therefore,  the  withholding  of  leave  from  officers  is 
not  contrary  to  the  provisions  of  the  Act.' 

*  Adm.  Letter,  Ist  Feb.  1864.  L.  Addenda,  Art. 
204. 
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Whenever  sentence  has  been  paased  on  an 
offender,  and  punishment  awarded  by  court- 
martial,  no  alteration  of  the  sentence  can 
be  made,  except  by  the  Admiralty,  to  whom 
the  power  of  review  has,  with  the  single 
exception  of  sentence  of  death,  been  en- 
trusted by  the  Legislature  according  to  the 
following  regulation : 

The  Admiralty  may,  except  in  case  of  sentence  of  Review  of 
''         *"  ^  1  1      i        -.J-  •  sentence  by 

death,  which  shall  only  be  remitted  by  her  Majesty,  the  Admi- 

suspend,  annul,  or  modify  any  sentence  passed  on       ^' 
any  person  subject  to  this  Act,  or  substitute  a  punish- 
ment inferior  in  degree  for  the  punishment  involved 
in  any  such  sentence,  or  remit  the  whole  or  any 
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portion  of  the  punislmient  involved  in  any  such 
sentence,  or  remit  the  whole  or  any  portion  of  any 
punishment  into  which  the  punishment  involved  in 
any  such  sentence  has  been  commuted,  and  any 
sentence  so  modified  shall  (subject  to  the  provisions 
of  this  Act)  be  valid,  and  shall  be  carried  into  execu- 
tion, afl  if  it  had  been  originally  passed,  with  such 
modification,  by  the  courtrmartial ;  but  so  that  the 
punishment  involved  in  any  sentence  be  not  increased 
by  any  such  modification.  ^ 

authority  of  Except  whcre  the  sentence  awards  "death,*' 
S^S!**^"  "  corporal  punishment"  or  "  imprisonment," 
in  which  case  certain  powers  are  vested  in 
commanders-in-chief  on  foreign  stations,^ 
such  officers  have  no  power  to  remit 
sentences  either  in  the  whole  or  in  part,  and 
all  remissions  made  must  be  done  on  their 
own  responsibility,  subject  to  the  approval 
of  the  Admiralty. 

• 

Where  Where  the  authority  of  the  commander-in-chief  is 

TOmm^Ser-  required  to  carry  the  sentence  into  execution,  the 
*°-ci}Jef  is     original  proceedings  and  finding  of  the  court  must  be 

sent  to  that  officer  in  the  first  instance,  and  copies 

thereof  furnished  to  the  Admiralty.^ 

With     the    following     exceptions,     the 


^  Nav.  Dis.  Act,  s.  63,  cl.  1. 

If  a  prisoner  be  convicted  on  three  charges  and 
sentenced,  and  the  conviction  on  the  first  charge  be 
quashed,  the  sentence  holds  good  if  the  punishment  be 
legal  for  the  two  other  offences. 

*  Nav.  Dis.  Act,  s.  63,  cL  3,  and  s.  78 ;  Queen's  Reg. 
C.  M.  art.  23. 

3  Queen's  Reg.  C.  M.  art.  21, 
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sentences  of  naval  courts-martial  do  not 
require  approval  or  confirmation  before 
taking  effect. 

The  legal  sentence  of  a  court-martial  duly 
promulgated  is  at  all  times  a  sufficient 
authority  to  the  proper  officers  to  carry  such 
sentence  into  effect.^ 

In  the  case  of  the  following  punishments 
special  authority  is  required  to  carry  the 
sentence  into  execution  : 

1.  Death. 

2.  Penal  servitude. 

3.  Imprisonment. 

4.  Corporal  punishment. 

1.  Death. 

Except  in  case  of  mutiny,  ^  the  punishment  of  death  Death, 
shall  not  be  inflicted    on  any  prisoner  until  the 
sentence  has  been  confirmed  by  the  Admiralty  or  by 
the  commander-in-chief  on  a  foreign  station.* 

The  prerogative  of  mercy  is  in  the  Crown,  Remiflsion 

of  Bentenco 

and  sentence  of  death  can  only  be  remitted 
by  her  Majesty  ;  ^  so  that  after  judgment  has 
been  passed,  there  can  be  no  further  hope 
for  a  condemned  criminal,  except  through 
the  presentation  of  a  memorial  to  the  Queen 

^  Queen^s  Keg.  art.  98,  p.  349  ;  and  Adm.  Letter,  12 
May,  1863. 

^  The  exception  was  first  introduced  into  the  Nav. 
Dig.  Act  of  1866. 

'  Nav.  Dis.  Act,  s.  63,  cL  3. 

*  Nav.  Dis.  Act,  s.  58,  d.  1. 
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in  council.  Except  in  cases  of  mutiny,  it 
is  impossible  to  specify  any  particular  time 
for  execution  in  the  sentence  of  the  court- 
martial,  as  the  confirmation  of  the  Admiralty 
on  home,  or  that  of  the  naval  commander-in- 
chief  on  foreign  stations,  is  required,  before  it 
can  be  carried  into  effect.  This  regulation 
allows  a  sufficient  interval  for  the  reconsi- 
deration of  the  sentence  if  necessary ;  and  the 
grave  responsibility  that  naturally  attac^hes 
to  an  officer  who  has  authority  in  a  case 
where  life  is  at  stake,  demands  that  the  com- 
mander-in-chief on  foreign  stations  should 
in  all  cases  carefully  peruse  the  minutes  of 
the  court-martial,  and  satisfy  himself  that 
there  are  no  grounds  on  which  the  execution 
Booom-  of  the  sentence  ought  to  be  respited.  If  the 
to  mercy,  sentence  be  accompanied  with  a  recommen- 
dation to  mercy,  it  would  be  his  duty,  if  he 
thought  that  there  was  any  sufficient  foun- 
dation for  the  prayer,  to  forward  the  recom- 
mendation for  the  consideration  of  the 
Admiralty,  in  order  that  it  might,  with  the 
sanction  of  the  board,  be  submitted  to  her 
Majesty. 

The  authority  of  the  naval  commander- in- 
chief  on  foreign  stations  extends  no  further  ; 
for  he  has  no  power  to  pardon  persons 
sentenced  to  the  punishment  of  death.  But 
as  the  execution  of  the  sentence  is  entrusted 
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to  him  without  any  limitation  as  to  time,  he 
may,  when  he  thinks  proper,  forward  a 
report  to  the  Admiralty,  and  postpone  the 
period  of  execution  until  the  pleasure  of  her 
Majesty  on  the  subject  be  made  known  to 
him. 

When  sentence  of  death  is  to  be  executed  or  other  Execution 
public  punishment  inflicted,  upon  any  criminal,  ^  sentence, 
notice  shall  be  first  given  from  the  ship  by  a 
signal  and  by  firing  a  gun,  upon  which  the  cap- 
tains of  all  ships  present  shall  siunmon  their  com- 
panies upon  deck  to  witness  the  punishment,  and 
shall  make  known  to  them  the  crime  for  which  it  is 
about  to  be  inflicted.^ 

A  form  of  warrant  for  the   execution  of 
the  sentence  is  given  in  Appendix,  p.  473. 

2.  Penal  Servitude. 

When  any  sentence  of  death  shall  have  been  com-  Disposal  of 
muted   for    penal   servitude,  or   when  any   person  ^"^^^ 
subject  to  this  Act  shall  have  been  condemned  to  sentence  of 

-  .  penal  servi- 

penal  servitude,  it  shall  be  lawful  for  the  Admiralty,  tude 
or  any  commander-in-chief  on  any  foreign  station,^ 
or  the  commanding  officer  of  the  ship  to  which  such 
person  belongs  or  has  belonged,  to  cause  him  to  be 
detained  and  conveyed  to  any  one  of  her  Majesty's 


1  Queen's  Reg.  C.  M.  art.  22. 

^  A  senior  officer  on  a  station,  not  being  a  commander- 
in-chief,  not  authorized.  In  such  a  case  the  warrant  to 
be  signed  by  the  commanding  officer.  Adm.  Cira 
12  L.  M.  M.  10  Feb.  1874. 
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ships,  or  any  gaol  or  prison,  there  to  remain  in  safe 
custody  until  he  is  removed  therefrom  by  the  order 
of  the  Admiralty  or  any  such  commander-in-chief  or 
other  due  authority,  or  under  an  order  for  his  penal 
servitude,  to  be  made  by  some  Justice  of  the  Queen's 
Bench  or  Common  Pleas  or  Baron  of  the  Exchequer, 
as  provided  in  section  70,  and  a  certificate  of  his 
sentence  (such  certificate  to  be  signed  by  the  Secretary 
of  the  Admiralty,  or  by  any  such  commander-in- 
chief,  or  such  commanding  officer)  shall  be  a 
sufficient  authority  to  the  commanding  officer  of  the 
ship  to  which  he  may  be  sent,  or  to  the  governor, 
keeper,  or  superintendent  of  the  gaol  or  prison,  to 
receive  and  detain  him.^ 

For  form  of  warrant  for  the  detention  of 
oflFenders  under  sentence  of  penal  servitude, 
see  Appendix,  p.  472. 

3.  Imprisonment, 

Imprison-  Every  term  of  penal  servitude  or  of  impri.-*on- 
ment  in  pursuance  of  this  Act  shall  Ije  reckoned  as 
commencing  on  the  day  on  which  the  sentence  was 
awarded,  and  the  place  of  imprisonment,  whether  the 
imprisonment  was  awarded  as  an  original  or  as  a  com- 
muted punishment,  shall  be  such  place  as  may  be 
appointed  by  the  court  or  the  commanding  officer 
awarding  the  punishment,  or  which  may  from  time 
to  time  be  appointed  by  the  Admiralty',  or  by  the 
commander-in-chief  or  senior  officer  present  on  any 
foreign  station,  and  may  be  one  of  the  naval  prisons 
appointed    under  this   Act,  or  any   common  gaol, 

'  Xav.  Dis.  Act,  s.  71. 
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house  of  correction,  or  military  prison  within  her 
Majesty's  Dominions.^ 

The  law  officers  of  the  Crown  have  given  their  Where 

•    •  -x-L  A  J.  _x        _j_:  1   i_  ij  senior oflBoer 

opinion  With  respect  to  a  court-martial  held  upon  a  appoints 

foreign  station  that,  under  the  terms  of  the  above  ^^^i 

section,  the  senior  officer  present  on  the  spot  is  not 

authorized   to  appoint    the  place  of  imprisonment 

unless  he  is  the  senior  officer  on  the  station  ;  the 

Lords  Commissioners  of  the  Admiralty  direct  that 

whenever  a  sentence  of  imprisonment  is  passed  by  a 

court-martial  upon  any  person  upon  a  foreign  station, 

such  person  is  to  be  kept  in  naval  custody  until  the 

warrant  to  the  gaoler  for  his  imprisonment  can  be 

made  by  the  commander-in-chief  or  senior  officer  on 

the  station.^ 

When  the  court  in  its  sentence  appoints  where  court 

*^*^  appoints. 

the  place  of  imprisonment,  it  would  appear 
from  s.  74  that  the  warrant  of  the  com- 
mander-in-chief or  senior  officer  present  on 
a  foreign  station  is  not  required  as  an 
authority  to  the  gaoler  to  receive  the 
prisoner  in  pursuance  of  the  terms  of  the 
sentence.  In  such  a  case,  a  copy  of,  or  an 
extract  from,  the  sentence,  duly  attested  by 
the  commanding  officer  of  the  ship,  would 
be  sufficient  authority. 

Great  care  must  be  taken  in  carrying  out  ^^J^°5 
sentences   of  imprisonment  to   follow  im-  *®"^- 
plicitly  the    requirements    of    the    Naval 
Discipline  Act.   A  departure  from  this  rule, 

1  Nay.  Dis.  Act,  &  74.  It  will  be  observed  that  the 
restriction  "  within  her  Majesty's  Dominions  "  excludes 
all  British  consuliur  gaols  or  other  prisons  within  foreign 
statfifl. 

«  Adm.  Circ.  No.  11,  of  1874. 
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Change  of 

f>lace  of 
mpriaon- 
mcnt. 


in  the  case  of  Lieutenant  Allen,  of  the 
82n(l  Regiment,  was  the  cause  of  several 
actions  for  false  imprisonment,  in  more  than 
one  of  which  verdict  was  given  for  the 
plaintiff,  with  damages.     (See  p.  295.) 

On  foreign  stations,  where  there  are 
prisons  in  which  (s.  74)  naval  offenders 
under  sentence  of  court-martial  can  legally 
be  confined,  it  is  usual  to  imprison  them  in 
such  prisons  until  an  opportunity  occurs  of 
sending  them  to  England  in  one  of  her 
Majesty's  ships.  Under  ss.  74  and  75, 
authority  is  vested  in  a  commander-in- 
chief  on  any  foreign  station  thus  to  confine 
prisoners.     (See  Appendix,  p.  470.) 

Should  it  subsequently  be  necessary  to 
send  the  offenders  to  England  to  undergo 
the  remainder  of  their  sentences,  the  com- 
mander-in-chief is  empowered,  under  the 
following  section,  to  change  the  place  of  im- 
prisonment : 

Whenever  it  is  deemed  expedient  it  shall  l)e  lawful 
for  the  Admiralty  or  any  such  commander-in-chief, 
by  any  order  in  writing,  from  time  to  time  to  change 
the  place  of  confinement  of  any  offender  imprisonetl 
or  sentenced  to  l>e  imprisoned  or  detained  in  pur- 
suance of  this  Act,  and  the  gaoler  or  other  person 
having  the  cust(xly  of  such  offender  shall  im- 
mediately on  the  receipt  of  such  order  remove  such 
offender  to  the  gaol,  prison,  or  house  of  correction 
mentioned  in  the  said  order,  or  shall  deliver  him 
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over  to  naval  custody  for  the  pm-pose  of  the  offender 
being  removed  to  such  prison  ;  and  every  gaoler  or 
keeper  of  such  last-mentioned  prison,  gaol,  or  house 
of  coiTection  shall,  upon  being  furnished  with  a  copy 
of  such  order  of  removal,  attested  by  the  Secretary 
of  the  Admiralty  for  the  time  being,  receive  into  his 
custody  imd  shall  confine  pursuant  to  such  sentence 
or  order  every  such  offender.^ 

For  form  of  warrant  of  removal  under 
this  section,  see  p.  470,  Appendix.  A  copy 
of  the  order  of  removal  should  be  sent  to 
the  Secretary  of  the  Admiralty. 

Whenever  any  prisoner  is  undergoing  imprison-  Discharge 
ment  in  pursuance  of  this  Act,  it  shall  be  lawful  for  of  prSonert. 
the  Admiralty  or  any  commander-in-chief  on  any 
foreign  station,  or  where  an  offender  has  been  im- 
prisoned by  order  of  his  commanding  officer,  for  such 
commanding  officer  or  the  Admiralty,  or  any  such 
commander-in-chief,  to  give  an  order  in  writing 
diiecting  that  the  prisoner  be  discharged  ;  and  it 
shall  also  be  lawful  for  the  Admiralty,  or  any  such 
commander-in-chief,  and  any  officer  commanding 
any  of  her  Majesty's  ships,  by  order  in  writing,  to 
direct  that  any  such  prisoner  be  delivered  over  to 
naval  custody  for  the  purpose  of  being  brought 
before  a  court-martial,  either  as  a  witness,  or  for  trial 
or  otherwise,  and  such  prisoner  shall  accordingly,  on 
the  production  of  any  such  order,  be  discharged,  or 
be  delivered  over  to  such  custody.* 

For  form  of  warrant  of  release,  see  p.  471, 
Appendix. 

^  Nav.  Difl.  Act,  s  75. 
*  Nav.  Dis.  Act,  s.  78. 
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Mode  of 
punish- 
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Ci'ew  tobe 
present. 


4  Corporal  Punishment. 

When  the  sentence  of  a  court-martial  awards  cor- 
poral punishment,  the  commander-in-chief,  or  other 
officer,  whose  duty  it  may  be  to  have  the  sentence 
carried  into  effect,  is  to  cause  such  punishment  to  be 
inflicted  forthwith,  or  as  soon  as  the  convenience  of 
the  service  will  admit ;  excepting  only  in  cases 
where  he  may  see  reason,  from  the  state  of  health  of 
the  prisoner,  or  other  sufficient  cause,  to  defer 
ordering  such  punishment.^ 

In  all  cases  of  imprisonment  or  of  cor- 
poral punishment,  a  medical  officer  should 
be  called  upon  to  certify  in  writing  that  he 
has  examined  the  offender  and  found  him 
fit  to  undergo  the  punishment  awarded. 

The  term  "  corporal  punishment "  is  to  be  under- 
stood only  to  signify  the  usual  pimishment  at  the 
gangway  ;  every  other  description  of  corporal  punish- 
ment (except  birching  and  caning  in  the  case  of 
boys),  whether  by  rope  or  stick,  being  hereby  for- 
bidden.2 

On  every  occasion  of  corporal  punishment  on  men, 
the  captain,  and  the  officers  and  crew  of  the  ship,  or 
as  many  of  them  as  can  possibly  be  spared  to  attend, 
are  to  be  present  at  the  same.  In  the  case  of  boys, 
the  captain  may  direct  the  next  officer  in  command 
to  himself  to  superintend  the  punishment.^ 


1  Queen's  Reg.  C.  M.  art.  23 
'  Queen's  Reg.  Dis.  art  63. 
'  Queen's  Reg.  Dis.  art.  64. 
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The  iurisdiction  of  naval  courts-martial  controlling 

«'  powers  of 

and  the  judicial  powers  of  commanding  ^®^^^ 
officers  are  confined  within  certain  limits 
by  positive  enactment ;  if  they  pass  these 
limits,  they  are  subject  to  the  controlling 
authority  of  the  courts  of  Westminster 
Hall ;  an  authority  which  is  exercised  over 
all  inferior  courts,  where  they  take  cogni- 
zance of  any  matter  not  within  their  juris- 
diction, or  where  in  handling  matters  clearly 
within  their  cognizance  they  transgress  the 
bounds  prescribed  to  them  by  the  laws  of 
England.^ 

In  examining  the  cases  where  the  inter- 
vention  of  the  superior  courts   has   been 

^3  BI.  Ill ;  per  Lord  Loughborough,  in  Grant  v. 
Gould,  2  H.  BL  100. 
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interven-     sought  Oil  questioDS  affecting  the  exercise 
courts  of      of  naval  or  military  authority,  it  will  be 
convenient  to  divide  them  mto  the  following 
classes : 

1st.  Where  the  superior  courts  interfere 
with  the  proceedings  of  a  court-martial  by 
writ  of  prohibition. 

2ndly.  Where  the  sentence  of  a  court- 
martial  is  reviewed  on  the  return  to  a  writ 
of  habeas  corpus. 

3rdly.  Where  actions  lie  against  individual 
members  of  a  court-martial. 

4thly.  Where  actions  lie  against  officers 
for  excess  or  abuse  of  authority  in  the 
course  of  their  official  duties. 
hiMtion^"*'  1.  The  superior  courts  can  only  interfere 
by  issuing  a  writ  of  prohibition,  to  prohibit 
any  particular  proceeding  of  a  court-martial 
in  those  instances  in  which  something  is 
done  contrary  to  the  general  law  of  the 
land,  or  manifestly  out  of  the  jurisdiction  of 
the  court;  for  mere  irregularities  in  the 
proceedings  where  the  court  has  jurisdiction 
over  the  charge  before  it  afford  no  ground 
for  a  prohibition. 

In  Grant  v.  GovZd,  2  H.  BL  69,  it  was 
decided  that  courts-martial  in  this  country 
have  jurisdiction  over  all  persons  receiving 
pay  as  soldiers,  but  are  liable  to  the  con- 
trolling authority  which  the  courts  of  West- 


refuHod. 
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minster  shall  from  time  to  time  exercise  for 
the  purpose  of  preventing  them  from  ex- 
ceeding their  jurisdiction  ;  but  the  Court  of 
Common  Pleas  will  not  grant  a  prohibition 
to  prevent  the  execution  of  the  sentence  of 
a  court-martial  passed  on  a  person,  who  has 
received  pay  as  a  soldier  (but  assumed  the 
military  character  merely  for  the  purpose  of 
recruiting  in  the  usual  course  of  that  ser- 
vice), though  the  proceedings  of  the  court- 
martial  appeared  to  be  in  some  instances 
erroneous. 

In  the  matter  of  Poe,  5  B.  &  Ad.  681,  when 
an  application  was  made  for  a  writ  of  pro- 
hibition to  prohibit  the  execution  of  the 
sentence  of  a  court-martial,  for  the  reason 
that  the  facts  alleged  in  the  charges  against 
an  officer  of  the  55th  Regiment  were  in- 
sufficient to  bring  the  party  within  the 
Articles  of  War.  The  Court  of  Queen's 
Bench  refused  the  application  on  the  ground 
that  a  properly  constituted  court  had  pro- 
nounced the  defendant  guilty,  and  sentenced 
him  to  be  dismissed  from  his  Majesty's 
service ;  and  finally  that  that  sentence  had 
been  ratified  and  approved  by  the  King, 
who  had  accordingly  dismissed  the  applicant 
from  the  army ;  that  on  that  state  of  facts 
there  was  no  party  to  whom  the  prohibition 
could  be  directed,  for  not  only  had  the  sen- 

o  2 
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tence  been  carried  into  complete  execu- 
tion, but  the  court-martial  itself,  having  per- 
formed all  its  functions,  had  ceased  to  exist. 

The  court  added,  that  they  did  not  think 
it  necessary  to  consider  whether  the  charge 
that  had  been  tried  was  so  framed  as  to 
bring  the  party  within  the  Articles  of 
War ;  they  agreed  with  Lord  Loughborough's 
remark,  "  that  it  would  be  extremely  absurd 
to  expect  the  same  precision  in  a  charge 
brought  before  a  court-martial  as  is  required 
to  support  a  conviction  by  a  justice  of  the 
peace." 

The  right  to  a  writ  of  prohibition  has 
been  fully  considered  in  analogous  cases 
against  the  ecclesiastical  courts;  and  it 
appears  clear,  that  the  superior  courts  will 
not  interfere  where  the  inferior  court  has 
jurisdiction  over  the  subject-matter,  and  the 
question  is  one  merely  of  eiTcmeous  ^practice. 
So  in  Ex  parte  Smyth,  3  Ad.  &  E.  724,  it 
was  thus  laid  down  by  the  court:  "The 
temporal  courts  cannot  take  notice  of  the 
practice  of  the  ecclesiastical  courts,  or  enter- 
tain a  question  whether  in  any  particular 
cause  admitted  to  be  of  ecclesiastical  cog- 
nizance, the  practice  has  been  regular.  The 
^fited.  only  instances  in  which  the  temporal  courts 
can  interfere  by  way  of  prohibiting  any 
particular  proceeding  in   an   ecclesiastical 
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suit,  are  those  in  which  something  is  done 
contrary  to  the  general  law  of  the  land,  or 
manifestly  out  of  the  jurisdiction  of  the 
court."  And  in  the  matter  of  the  Dean  of 
York,  2  Q.  B.  R  38,  it  was  held,  "  that  the 
general  point  was  perfectly  clear  that  when 
there  is  jurisdiction  in  the  inferior  court,  the 
manner  of  exercising  it  affords  no  ground 
for  prohibition,"  ^ 

2,  The  superior  courts  will  always  grant  wnt  of 
a  writ  of  habeas  corpus  to  discharge  a  corpiw. 
prisoner  illegally  detained,  either  under 
warrant  of  arrest  previous  to  trial,  or 
warrant  of  detention  or  imprisonment  in 
pursuance  of  the  sentence  of  a  court-martial ; 
but  the  illegality  must  be  such  as  has  arisen 
either  from  want  of,  or  excess  of,  jurisdic- 
tion ;  for  if  the  return  to  the  writ  contains 
sufficient  matter  in  substance  to  show  that 
the  prisoner  is  lawfully  detained,  the  courts 
will  not  discharge  him,  though  the  return 
should  be  in  some  respects  informal;^  for 
if  the  sentence  of  an  inferior  court  having 
competent  jurisdiction  to  try  and  punish  an 
offence  be  unreversed,  the  superior  court 
will  not  assume  that  it  is  invalid  or  not 
warranted  by  law,  neither  will  it  require  the 
authority  of  the  inferior  court  to  pass  the 

1  See  Ex  parte  Storey,  8  Exch.  196. 
'  Per  Lord  Abinger  ;  case  of  the  Canadian  Prisoners. 
Fry*s  Beport 
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sentence,  to  be  set  out  by  the  gaoler  on  the 
return ;  for  the  superior  court  is  bouTid  to 
assume  prim&  facie  that  the  unreversed  sen- 
tence of*a  court  of  competent  jurisdiction  is 
correct'*^ 
^;^  Thus,  in  Rex  v.  Suddis,  1  East,  306,  where 

the  defendant  had  been  tried  before  a  court- 
martial  at  Gibiultar,  convicted  of  receiving 
stolen  goods,  and  sentenced  to  fourteen 
yeaiB-  transportation:  it  was  held  a  snffi- 
cient  return  to  a  writ  of  habeas  corpus 
that  the  defendant  was  in  custody  under  the 
sentence  of  a  court  of  competent  jurisdic- 
tion to  inquire  of  the  offence,  and  to  pass 
such  a  sentence,  without  setting  forth  the 
particular  circumstances  necessary  to  war* 
rant  such  a  sentence.  So  in  Blake's  case, 
2  M.  &  S.  428y  the  court  granted  a  rule  nisi 
for  a  writ  of  habeaa  corpus  on  behalf  of 
an  officer  under  military  arrest  for  charges 
of  m^Lsconduct,  on  an  affidavit  complaining 
that  he  had  not  been  brought  to  trial  pur- 
suant to  the  23rd  Article  of  War  as  soon  as 
a  court-martial  could  be  conveniently  as- 
sembled ;  but  on  its  being  stated  upon  the 
affidavit  of  the  Judge-Advocate-General,  in 
answer,  that  proceedings  were  instituted  as 
soon  as  could  conveniently  be  and  according 
to  the  course  of  office,  and  that  the  trial  had 

1  Brman'i  cast,  10  Q.  B.  E.  502. 
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been  postponed  partly  on  account  of  the 
absence  of  the  prisoner's  witnesses,  the  court 
discharged  the  rule* 

Where  the  lawful  detention  of  a  prisoner  when 
depends  upon  statutable  authority  (as  must  ^^"^ 
be  the  case  in  every  instance  of  imprison- 
ment under  the  sentence  of  a  court-martial), 
it  is  indispensable  to  show  in  justification 
of  such  imprisonment,  that  the  prisoner  is 
detained  under  the  authority  of  the  specific 
provisions  of  the  statute  in  question.  A 
very  strict  compliance  with  this  rule  ia 
requisite,  as  was  determined  in  a  recent 
case,  Re  AlleUy  30  L.  J.  Q.  B.  44 

Lieutenant  Allen,  of  the  82nd  Eegiment, 
on  service  in  the  East  Indies,  was  tried  and 
convicted  of  manslaughter  by  a  general 
court-martial  having  jurisdiction  over  the 
offence  by  virtue  of  the  Mutiny  Act,  and 
sentenced  to  four  years'  imprisonment.  The 
officer  commanding  the  district  confirmed 
the  sentence,  and  appointed  Agra  Fort  as 
the  place  of  imprisonment.  All  the  pro- 
ceedings up  to  this  point  were  perfectly 
regular.  After  Lieutenant  Allen  had  been 
some  months  at  Agra,  the  same  officer 
directed,  by  order  in  writing,  that  he  should 
be  removed  and  sent  in  military  custody  to 
England,  to  undergo  the  remainder  of  his 
sentence.     But  the  order  specified  no  par^ 
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ticular  place  of  custody.  Lieutenant  Allen 
arrived  in  England,  and  after  being  moved 
to  several  prisons,  was  confined  in  the 
Queen's  Prison  under  an  order  addressed  to 
the  keeper  of  it,  from  the  commander-in- 
chief  of  the  forces.  The  court  held  that  the 
prisoner  was  entitled  to  be  discharged,  as  he 
could  not  be  detained  at  common  law;  and 
if  the  case  fell  within  the  40th  or  41st 
section  of  the  Mutiny  Act,  the  one  required 
the  delivery  of  an  order  in  writing  from  the 
o£Scer  commanding  the  regiment  to  which 
the  oflfender  belonged,  the  other,  the  delivery 
of  a  similar  order  from  the  officer  com- 
manding the  district,  directed  to  the  keeper 
of  the  prison,  as  his  authority  for  the  deten- 
tion of  the  prisoner  ;  but  no  such  order  had 
been  made  under  either  of  those  sections  : 
therefore  the  keeper  of  the  Queen's  Prison 
was  not  justified  in  detaining  Lieutenant 
Allen  in  his  custody. 

Shortly  after  this  decision,  Lieutenant 
Allen  brought  an  action  for  false  imprison- 
ment against  Captain  Boyle,  the  Governor 
of  the  Military  Prison  at  Weedon,  where 
Lieutenant  Allen  had  passed  a  portion  of 
his  imprisonment,  and  been  subject  to  the 
ordinary  prison  discipline.  Crompton,  J., 
in  summing  up,  said,  "  that  after  the  judg- 
ment of  the  Court  of  Queen's  Bench,  it  was 
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his  duty  to  tell  the  jury  that  there  was  no 
legal  warrant  under  which  the  plaintiff 
could  be  duly  imprisoned,  and  that  he  was 
therefore  entitled  to  damages :  "  whereupon 
the  jury  returned  a  verdict  for  the  plaintiff, 
with  £50  damages.^ 

3.  It  appears  that  an  action  will  He  ao^ainst  Actions 

1  /•  »    ^     n  against 

any  member  of  a  court-martial,  for  an  act  members  of 
•II  •  1  courts- 

done  by  the  court-martial  collectively,  under  martial. 

colour,  though  not  within  the  scope  of  their 

legal  powers. 

In  the  few  cases  that  have  occurred,  the 
action  has  been  brought  against  the  pre- 
sident, as  being  the  most  eminent  in  rank 
and  influence;  but  there  is  no  additional 
legal  liability  to  distinguish  his  position  from 
that  of  any  other  member  of  the  court. 

It  is  to  be  observed  that  two  several 
actions  of  trespass  for  false  imprisonment 
cannot  be  sustained  against  several  members 
of  the  court-martial  for  the  same  act  of 
imprisonment.  If  two  commit  a  tort,  and 
the  plaintiff  recovers  against  one,  he  cannot 
recover  against  the  other  for  the  same  tort.^ 

In  the  year  1743,  Lieutenant  Frye,  of  the  For  an 

,  illegal 

Marines,  serving  on    board    the  "  Oxford"  sentence. 
man-of-war,  was  brought  to  a  court-martial, 
at  Port  Royal,  in  Jamaica,  by  the  captain  of 

^  Allen  V.  Boyhf  Times  Report,  March  4,  1861. 

'  Per  Lawrence,  J.,  in  Warden  v.  Bailey^  4,  Taunt.  88, 

•     O  3 
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the  ship,  for  having  disobeyed  his  orders,  in 
refiising  to  assist  another  lieutenant  in 
carrying  an  officer  prisoner  on  board  the 
ship. 

Lieutenant  Frye  had  persisted  in  demand- 
ing a  written  order  from  the  captain,  which 
the  captain  had  refused.  The  evidence  pro- 
duced against  him  at  the  court-martial, 
consisted  of  the  depositions  of  a  number  of 
illiterate  people,  reduced  to  writing  several 
days  before  the  trial ;  Lieutenant  Frye 
alleged  that  these  persons  were  entirely 
unknown  to  him ;  that  he  had  never  seen 
them,  or  even  heard  their  names  before  ;  he 
objected  to  the  admissibility  of  such  depo- 
sitions in  evidence  ;  but  his  objections  were 
overruled.  The  charge  was  found  to  be 
proved,  and  a  sentence  of  imprisonment  fur 
fifteen  years  and  dismissal  from  the  service, 
passed  upon  him.  He  was  brought  home, 
and  his  case  laid  before  the  Privy  Council, 
upon  whose  recommendation  the  King  re- 
mitted the  punishment,  and  ordered  him  to 
be  released. 

Some  time  after,  Lieutenant  Frye  brought 
an  action  in  the  Court  of  Common  Pleas 
against  Sir  Chaloner  Ogle,  the  president  of 
the  court-martial,  and  obtained  a  verdict 
against  him,  with  £1000  damages.^ 

1  1  McArthur,  436. 
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In  Moore  v.  Bastardy  2  McArthur,  195,  For  an 

'  illegal 

and  4  Taunt.  69,  it  appeared,  that  a  sergeant-  arrest. 
major,  one  of  the  witnesses  before  a  court- 
martial,  had  committed  perjury,  and  was 
supposed  to  have  been  suborned  to  do  so  by 
Colonel  Moore,  whereupon  the  president 
placed  Colonel  Moore  under  arrest,  and  for 
this  arrest  Colonel  Moore  brought  an  action 
for  false  imprisonment  against  Colonel 
Bastard,  the  president  of  the  court-martial. 

Lord  C.  J.  Mansfield,  in  summing  up,  told 
the  jury,  that  the  court-martial  had  exceeded 
their  powers,  and  arrested  the  plaintiff 
illegally ;  and  the  jury  thereupon  returned  a 
verdict  for  the  plaintiff,  with  £300  damages. 

So  in  an  action— tried  before  Perrott,  B.,  S'pSJS'h! 
at  the  Exeter  Assizes,  in  1763,  which  was  °'®°*' 
brought  against  the  officers  of  the  Devon 
militia,  for  inflicting  1000  lashes  on  the 
plaintiff,  in  consequence  of  the  sentence  of  a 
court-martial  awarding  that  punishment 
upon  a  charge  of  mutiny ;  the  only  mutinous 
act  being,  that  the  plaintiff  had  written  a 
letter  to  the  colonel,  which  was  not  com- 
municated to  any  one  else,  telling  him  that 
the  men  of  the  regiment  were  discontented 
— the  jury  gave  £500  or  £600  damages,^ 
and  Heath,  J.,  observed  on  this  case,  that  it 
would  follow,  that  if  the  plaintiff  had  died 

1  Cited  by  Heath,  J.,  in  Wcmien  v.  Baiieyy  4  Taunt  70. 
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under  the  lashes,  all  the  members  of  the 
court-martial  would  have  been  liable  to  have 
been  hanged.^ 
^^2^  The  general  conclusion  to  be  drawn  from 
these  cases  is,  that  members  of  a  court- 
martial  are  liable  at  common  law  for  arbi- 
tiaiy  acts  done  without  jurbdiction,  as  well 
as  for  transgressing  the  lin^its  of  their 
jurisdiction  and  awarding  excess  of  punish- 
ment ;  but  they  are  not  liable  for  mere  mis- 
apprehension, mistakes,  or  erroneous  con- 
clusions, wfciSst  acting  bond  fide  in  the  exer- 
cise of  their  official  dut  j.^ 
J^?^^  In  like  manner  the  judge  of  an  inferior 
jod^for     court  of  record  is  not  liable  at  common  law 

of 


j™**"""^  in  an  action, /or  an  erroneous  judgment,  but 
he  is  answerable  in  an  action,  for  an  act 
done  by  his  command  and  authority,  when 
he  has  no  jurisdiction.^ 
?®  ^^^  ^o  action  of  libel  will  lie  a<rainst  members 
^^^^  of  a  court-martial  for  reports  appended  to 
their  sentence,  containing  a  censure  on  any 
of  the  officers  concerned.  This  question  was 
determined  in  Jekyll  v.  Moort^  2  Xew.  Rep. 
(Bos.  k  PulL),  341. 

Captain   Jekjll,  of  the   43Di   Eegiraent, 
had  preferred  certain  charges  against  Colonel 

1  4  T»mL  77. 

<  Per  Loid  Maiksfield,  in  WmU  t.  ytcSamnni^  1  T.  CL 

*  B»Mtm  T.  Smi:A,  14  Q.  K  B.  ^^2. 
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Stewart,  which  were  tried  by  a  general  court- 
martial,  presided  over  bv  Sir  John  Moore. 
The  court  most  fully  and  most  honourably 
acquitted  Colonel  Stewart,  and  added  the 
following  remarks  to  their  finding : — "  The 
court  cannot  pass  without  observation  the 
malicious  and  groundless  accusations  that 
have  been  produced  by  Captain  Jekyll 
against  an  officer  whose  character  has  during 
a  long  period  of  service  been  so  irreproach- 
able as  Colonel  Stewart's,  and  the  court  do 
unanimously  declare  that  the  conduct  of 
Captain  Jekyll,  in  endeavouring  to  falsely 
calumniate  the  character  of  his  commandinor 
officer,  is  most  highly  injurious  to  the  ser- 
vice." Captain  Jekyll  contended  that  the 
foregoing  passage  formed  no  part  of  the 
matter  submitted  to  the  judgment  of  the 
court,  and  was  therefore  a  libel  on  him. 
He  €u;cordingly  brought  his  action  upon 
these  words  against  Sir  John  Moore ;  but 
the  Court  of  Common  Pleas  was  of  opinion, 
that  no  such  action  could  be  maintained, 
and  Sir  James  Mansfield,  C.  J.,  observed, 
that  "  in  order  to  enable  the  court-martial 
to  decide  upon  the  charges  submitted  by 
the  King,  they  must  hear  all  the  evidence 
as  well  on  the  part  of  the  prosecution  as  of 
the  defence,  and  after  hearing  both  sides 
declare  their  opinion  whether  there  be  any 
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ground  for  the  charges.  If  it  appear  that 
the  charges  are  absolutely  without  founda- 
tion, is  the  president  of  the  court-martial 
to  remain  perfectly  silent  on  the  conduct  of 
the  prosecution,  or  can  it  be  any  oflPence  for 
him  to  state  that  the  charge  is  groundless 
and  malicious?  It  seems  to  me  that  the 
words  coinplained  of  in  this  case  form  part 
of  the  judgment  of  acquittal,  and  conse- 
quently no  action  can  be  maintained  upon  it." 

Thus,  where  the  commander-in-chief  di- 
rected a  military  court  of  inquiry  to  be 
held,  to  investigate  the  conduct  of  Lieut.- 
Col.  Home,  who  afterwards  sued  the  presi- 
dent of  such  court  for  a  libel  contained  in 
his  report  transmitted  to  the  commander- 
in-chief,  in  that  it  stated  among  other 
matters,  "that  the  conduct  of  Lieut-Col. 
Home  does  not  appear  to  have  been  actuated 
by  those  high  and  delicate  feelings  of  honour 
which  in  all  transactions  of  life  ought  to 
influence  an  officer  of  his  high  rank  and 
reputation  ;"  it  was  held,  that  such  a  report 
was  a  privileged  communication,  and  pro- 
perly rejected  as  evidence  at  the  trial.^ 

4.  There  are  numerous  instances,  in  which 
actions  have  been  brought  against  officers 
for  wrongful  acts,  either  done  without 
authority,  or  in  excess,  or  abuse  of  autho- 

1  Home  V.  Bentinch,  2  B.  &  B.  162. 
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rity,  in  the  course  of  their  official  duties. 
The  locality  in  which  the  alleged  wrong 
has  been  committed  is  immaterial,  as  the 
liability  of  the  defendant  to  be  sued  depends 
on  his  being  a  subject  of  the  Queen.^  The 
question  in  all  such  cases,  is,  whether  the 
act  complained  of  be  within  the  discretionary 
powers,  and  authoritj',  which  attach  to  an 
officer  as  incident  to  his  situation ;  if  found 
to  be  within  those  limits,  he  is  exempt. 

In  trying  the  legality  of  acts  done  by 
officers,  every  intendment  will  be  made  in 
their  favour,  where  their  intentions  shall 
appear  on  the  evidence  to  have  been  upright, 
and  their  motives  free  from  the  imputation 
of  cruelty,  malice,  or  oppression.^  It  is  no 
answer  to  such  an  action,  that  the  transaction 
in  question  has  been  previously  the  subject 
of  a  court-martial ;  ^  but  an  officer  is  exempt 
from  liability  to  be  sued  in  respect  of  acts 
done  in  the  execution  of  positive  orders  of  a 
superior  commanding  officer :  *  as  also  for 
acts  done  by  him  in  a  hostile  manner,  in 
the  name  of  the  government  which  he  serves, 
provided  those  acts  be  either  authorized  by 
an  actual  command,  or  ratified  by  a  subse- 

1  Mostyn  v.  FdbrigaSf  1  Smith's  Lea.  Cas.  628 ;  Duke 
of  Brunswick  v.  King  of  Hanover,  ib.  665. 

«  Per  Lord  Mansfield,  in  Wall  v.  McNamaraj  1  T.  B. 
630. 

*  Warden  v.  Bailey^  4  Taunt.  67. 

^  Hodykinson  v.  FinnU,  2  C.  B.  N.  S.  416. 
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quent  approval  of  the  government ;  to  such 
acts  the  maxim  Respondeat  superior  seems 
to  apply  in  its  widest  sense.^ 

The  principles  on  which  a  court  of  justice 
is  to  determine  whether  an  illegal  excess  of 
punishment  has  been  inflicted  by  an  officer, 
are  clearly  laid  down  by  Lord  Mansfield,  in 
Wall  V.  McNamara,  1  T.  R.  536.  That  was 
an  action  brought  by  the  plaintifif,  as  captain 
in  the  African  corps,  against  the  defendant, 
as  Lieutenant-Governor  of  Senegambia,  for 
imprisoning  him  for  nine  months  at  Gambia 
in  Africa.  Governor  McNamara  justified 
the  imprisonment  under  the  Mutiny  Act, 
for  disobedience  of  orders.  At  the  trial  it 
appeared,  that  the  imprisonment  of  Captain 
Wall,  which  at  first  was  legal,  namely,  for 
leaving  his  post  without  leave  from  his 
superior  officer,  though  in  a  bad  state  of 
health,  was  aggravated  with  many  circum- 
stances of  cruelty.  Lord  Mansfield,  in  sum- 
ming up,  said:  "Li  trying  the  legality  of 
acts  done  by  military  officers  in  the  exer- 
cise of  their  duty,  particularly  beyond  the 
seas,  where  cases  may  occur  without  the 
possibility  of  application  for  proper  advice, 
great  latitude  ought  to  be  allowed,  and 
they  ought  not  to  suffer  for  a  slip  of  form. 


^  Buron  v.  Denman^  2  Exch.  167  ;  1  Smith's  Lea.  Ca. 
566. 
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if  their  intention  appears  by  the  evidence 
to  have  been  upright ;  it  is  the  same,  as 
when  complaints  are  brought  against  in- 
ferior civil  magistrates,  such  as  justices  of 
the  peace,  for  acts  done  by  them  in  the  exer- 
cise of  their  civil  duty;  there  the  principal  in- 
quiry to  be  made,  by  a  court  of  justice,  is,  how 
the  heart  stood  ?  And  if  there  appears  to  be 
nothing  wrong  there,  great  latitude  will  be 
allowed  for  misapprehension  or  mistake. 
But  on  the  other  hand,  if  the  heart  is  wrong 
— if  cruelty,  malice,  and  oppression  appear 
to  have  occasioned,  or  aggravated  the  im- 
prisonment or  other  injury  complained  of — 
they  shall  not  cover  themselves  with  the 
thin  veil  of  legal  forms,  nor  escape,  under 
the  cover  of  a  justification  the  most  techni- 
cally regular,  from  that  punishment  which 
it  is  your  province  and  your  duty  to  inflict 
on  so  scandalous  an  abuse  of  public  trust. 
It  is  admitted  that  the  plaintiff  was  to  blame 
in  leaving  his  post.  But  there  was  no  enemy 
— no  mutiny — no  danger:  his  health  was 
declining,  and  he  trusted  to  the  benevolence 
of  the  defendant  to  consider  the  circum- 
stances under  which  he  acted.  But  sup- 
posing it  to  have  been  the  defendant's  duty 
to  call  him  to  a  military  account  for  his  mis- 
conduct, what  apology  is  there  for  denying 
him  the  use  of  the  common  air  in  a  sultry 
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climate,  and  shutting  him  up  in  a  gloomy 
prison,  when  there  was  no  possibility  of 
bringing  him  to  a  trial  for  several  months, 
there  not  being  a  sufficient  number  of  officers 
to  form  a  court-martial  ?  These  circum- 
stances, independent  of  the  direct  evidence 
of  malice,  as  sworn  to  by  one  of  the  witnesses, 
are  sufficient  for  you  to  presume  a  bad, 
malignant  motive  in  the  defendant,  which 
would  destroy  his  justification,  had  it  even 
been  within  the  powers  delegated  to  the 
defendant  by  his  commission."  ^ 
For  megai        SwiifUon  V.  Molloy,  1  T.  R.  537,  is  a  case 

exercise  ox     ^  .  , 

fiuthority,  in  which  there  was  an  illegal  exercise  of 
authority  without  any  improper  motive  on 
the  part  of  the  defendant.  That  was  an 
action  of  false  imprisonment  brought  by  the 
plaintiff,  as  purser  of  the  "  Trident "  man-of- 
war,  against  the  defendant,  who  was  his 
captain.  Captain  Molloy  pleaded  a  justifica- 
tion for  a  supposed  breach  of  duty.  But  it 
appeared  in  evidence  that  he  had  imprisoned 
Mr.  Swinton  for  three  days,  without  inquir- 
ing into  the  matter,  and  had  then  released 
him  on  hearing  his  defence.  Lord  Mansfield 
said,  "  that  such  conduct  on  the  part  of  the 
defendant  did  not  appear  to-  have  been  a 
proper  discharge  of  his  duty,  and  therefore 
that  his  justification  had  failed  him  under 

1  The  jury  found  for  the  plaintiff,  damages  1000^. 
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the  discipline  of  the  navy.  But  suppose  that 
Captain  MoUoy,  instead  of  releasing  the 
plaintiff  on  hearing  his  defence,  had  kept 
him  confined  till  he  came  to  England,  and 
had  then  made  a  charge  against  him  in  order 
to  justify  himself,  the  same  policy  which 
suffered  an  action  of  false  imprisonment  for 
the  incautious,  though  upright  conduct  of  the 
defendant,  would  have  supported  an  action 
on  the  case  founded  on  cool  deliberate  malice 
and  injustice,  not  covered  by  a  pretence  of 
discipline." 

Hannaford  v.  Hunn,  2  C.  &  P.  148,  was  For 
of  somewhat  similar  import.  The  plaintiff  rr^. 
was  the  master,  and  the  defendant  the  cap- 
tain of  the  "  Tweed  '*  ship  of  war.  Captain 
Hunn  directed  Mr.  Hannaford  to  sign  a  set 
of  orders  which  he  had  made  for  the  man- 
agement of  the  ship's  crew.  The  master  con- 
ceiving that  some  of  them  were  at  variance 
with  the  printed  instructions  for  the  regula- 
tion of  the  navy,  did  not  feel  justified  in 
obeying  the  captain's  directions  without  first 
remonstrating,  which  he  did  by  letter  to  the 
captain  ;  whereupon  the  master  was  arrested 
in  the  presence  of  the  whole  ship's  com- 
pany. 

The  action  was  for  false  imprisonment. 
The  defendant  pleaded,  among  other  pleas, 
that  he  put  the  plaintiff  under  arrest — for 
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disobedience  to  his  orders  as  his  superior 

officer ;   for   contempt  to    him  personally ; 

^  and  for  quarrelling  with  a  certain  superior 

jj^  officer — ^in  order  that  he  might  be  brought 

to  trial  hj  a  court-martial.  The  sentence 
of  the  court-martial  was  not  pleaded  as  an 
estoppel ;  and  it  appeared  in  evidence  that 
the  court-martial  was  of  opinion  that  it 
could  not  decide,  for  reasons  assigned,  on  the 
charges  specified  in  the  above  pleas. 

Abbott,  C.  J.,  held  "  that  the  questions 
for  the  jury  were,  whether  the  defendant 
did  not  put  the  plaintifi*  under  arrest  for  the 
charges  alleged  in  the  pleas,  and  that  the 
truth  of  those  charges  was  to  be  inquired  of 
by  the  jury."  And,  in  summing  up,  he 
asked  the  jury  "whether  they  were  of 
opinion  that  the  first  arrest  took  place  on 
the  writing  of  the  letter  as  to  signing  the 
orders,  and  whether  the  writing  such  letter 
was  an  act  of  disobedience?"  The  jury 
found  that  it  was  not,  and  returned  a  ver- 
dict for  the  plaintifi*,  damages  £300. 
For  abuse  of      Grant  T.  Shard,  4b  T&Mnt  85,  was  an  in- 

authority.  , 

Stance  of  wanton  abuse  of  authority.  That 
was  an  action  for  an  assault.  The  defendant 
was  an  officer  as  well  as  the  plaintiff.  The 
plaintiff  was  directed  to  give  a  military 
order ;  he  sent  two  persons,  and  they  failed. 
The  defendant  said,  "  What  a  stupid  person 
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you  are!'*  and  twice  struck  him;  and 
although  the  circumstances  occurred  at  Gib- 
raltar, and  in  the  actual  execution  of  mili- 
tary service,  it  was  held  the  action  lay. 

In  Warden  v.  Bailey,  4  Taunt.  67,  it  was  Forexcessof 

,  authority^ 

held  that  an  action  of  trespass  lay  for  an 
inferior  officer  against  his  superior  officer, 
who  imprisoned  him  for  disobedience  to  an 
order  made  under  colour,  but  not  within  the 
scope  of  military  authority,  although  the 
imprisonment  was  followed  by  a  trial  by 
court-martiai 

The  observations  of  Mansfield,  C.  J.,  in 
this  case  show,  that  litigation  between  officers 
on  account  of  acts  done  in  the  course  of 
their  official  duties  is  looked  upon  with  no 
favour  by  courts  of  law,  and  is  to  be  dis- 
couraged on  every  consideration  of  public 
policy.  He  says  :  "  All  disputes  respecting 
the  extent  of  military  discipline  are  greatly 
to  be  deprecated,  especially  in  time  of  war ; 
they  are  of  the  worst  consequence,  and  such 
as  no  good  subject  will  wish  to  see  discussed 
in  a  civil  action:  they  ought  only  to  be 
the  subject  of  arrangement  among  military 
men.'* 

The  courts  will  show  the  utmost  latitude  inter  arma 

.!•         ii         £c    J.     c       J  •  !•     silent  leges, 

in  considering  the  enect  or  orders  issued  m 
the  heat  of  battle,  where  obedience,  and  in- 
stant obedience,  is  necessary.     Thus  it  was 
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said  by  the  court,  in  Barwis  v.  Keppel,  2 
Wils.  318,  "flagrante  bellothe  common  law 
has  never  interfered  with  the  army ;  inter 
arma  silent  leges." 
When  an         No  action  can  be  maintained  ag^ainst  a 

action  for  ,  , 

maiuAouM     supcrior    officer  for  malicious  prosecution 

proeecution         ^  .    i  -i  i 

wiuiio.  before  a  court-martial  unless  the  supenor 
court  should  be  of  opinion  that  there  was 
want  of  probable  cause  on  the  part  of  such 
officer  in  bringing  the  plaintifi*  to  trial  before 
the  court-martial  The  mere  fact  of  an  ac- 
quittal by  the  court-martial  is  not  sufficient 
proof  of  want  of  probable  ca/use  for  the 
prosecution. 

This  point  was  determined  in  SvMon  v. 
Johnstone,  1  T.  R.  544.i 

It  appeared  that  Captain  Sutton  was 
captain  of  the  "  Isis,"  one  of  a  squadron 
under  the  command  of  Commodore  John- 
stone, which  was  attacked  by  a  French 
squadron  under  Admiral  Suffrein,  whilst 
lying  in  Port  Praya  roads  in  1781.  After 
the  action,  the  commodore  ordered  the  com- 
manders of  the  ships  of  his  squadron  to  cut 
or  slip  their  cables,  and  put  to  sea  after  the 
French ;  part  of  the  charge  against  Captain 
Sutton  was  for  disobedience  of  orders  in 
not  slipping  the  cable  of  the  "  Isis  "  imme- 
diately   after  he  got  on  board;  and  the 

^  See  also  Wa/rden  v.  Bailey^  4  Taunt,  88. 
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court-martial  found  that  Captain  Sutton 
was  justifiable  in  not  immediately  cutting 
or  slipping  the  cable  after  his  getting  on 
board. 

The  judgments  of  Lord  Mansfield  and 
Lord  Loughborough,  in  the  Court  of  Error,^ 
are  specifically  directed  to  this  part  of  the 
case:  "The  question  then  tried  by  the 
court-martial  was,  whether  the  plaintiff  was 
justified  in  not  obeying  by  physical  im- 
possibility ?  Now  there  cannot  be  a  ques- 
tion more  complicated.  It  involves  the 
precise  point  of  time;  the  state  of  the 
wind ;  the  state  of  the  ship ;  the  position  of 
both  fleets.  It  requires  great  skill  in  navi- 
gation. There  is  no  question  likely  to  create 
a  greater  variety  of  opinions." 

In  the  printed  notes  of  my,  Lord  Chief 
Baron's  argument  upon  granting  a  new  trial, 
his  lordship  says,  "  that  all  the  sea  officers, 
those  examined  for  the  plaintiff,  as  well  as 
those  who  were  examined  for  the  defendant, 
swore  they  should  have  held  themselves 
bound  to  obey  the  orders  given,  if  they  had 
been  in  the  situation  in  which  the  plaintiff 
was." 

"  Under  all  these  circumstances,  it  being 
clear  that  the  orders  were  given,  heard,  and 
understood:  that  in  fact  they  were   not 

1  1 T.  R.  646 
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obeyed ;  that,  by  not  being  obeyed,  the 
enemy  were  enabled  the  better  to  sail  off; 
that  the  defence  was  an  i/mpossibility  to 
obey — a  most  complicated  point — under  all 
these  circumstances  we  have  no  difficulty 
in  giving  our  opinion,  that,  in  law,  the  com- 
modore had  a  probable  cause  to  bring  the 
plaintiff  to  a  fair  and  impartial  trial.  This 
probable  cause  goes  to  both  parts  of  the 
charge;  the  disobedience,  and  obstructing 
the  public  service."  Judgment  passed  in 
favour  of  the  defendant. 
Memorial         No  proceeding  for  libel  can  be  maintained 

for  redress  x  o 

o^?ri«™c«fl  against  any  person  belonging  to  the  navy 
able.  in  respect  of  a   memorial   for  redress    of 

grievances  (whatever  imputations  it  may 
contain  on  the  conduct  of  superior  officers  in 
the  exercise  of  their  duty),^  provided  it  be 
laid  before  the  proper  superior  authority. 
Thus  in  R.  v.  Baillie,  B.  R.  30  Geo.  3  ; 
Holt's  N.  P.  Rep.  312  n.,  where  the  defend- 
ant, being  deputy-governor  of  Greenwich 
Hospital,  compiled  and  wrote  a  large  volume, 
of  which  he  printed  several  copies,  con- 
taining an  account  of  the  abuses  of  the 
hospital,  and  treating  the  character  of  many 
of  the  officers  of  the  hospital  (who  were 
public  officers),  and  Lord  Sandwich  in 
particular,  the  then  First  Lord  of  the  Adnii- 

^  See  Nav.  Die.  Act,  s.  37. 
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ralty,  with  much  asperity.  He  distributed 
the  copies  to  the  governors  of  the  hospital 
only ;  but  it  did  not  appear  that  he  had 
given  a  copy  to  any  other  person.  On  a 
rule  for  an  information  for  this  libel.  Lord 
Mansfield  observed,  "  that  this  distribution 
of^the  copies  to  the  persons  only  who  were 
from  their  situations  called  on  to  redress 
grievances,  and  had  from  their  offices  com- 
petent power  to  do  it,  was  not  a  publication 
sufficient  to  warrant  a  criminal  informa- 
tion." 

But  an  officer  in  the  navy  has  no  right  to  Reports  to 

,  •      J-  1  •      .  .,1    be  made  to 

make  communications  upon  subjects  with  government 
which  he  becomes  acquainted  in  his  pro- 
fessional capacity,  except  to  the  government. 
Thus,  in  Harwood  v.  Oreen,  3  0.  &  P.  141, 
where  the  plaintiff  was  the  master  of  the 
"  Jupiter  "  transport ;  and  the  defendant,  a 
lieutenant  in  the  navy,  acting  as  govern- 
ment agent  on  board,  wrote  a  letter  to  the 
secretary  at  Lloyd's,  imputing  to  the  plain- 
tiff misconduct,  and  incapacity  in  the 
management  of  the  ship.  The  defence  was, 
that  the  letter  was  a  privileged  communica- 
tion. But  Lord  Ohief  Justice  Best  was  of 
opinion  "  that  if  the  defendant,  instead  of 
writing  to  Lloyd's,  had  written  to  the  navy 
board,  then  it  would  have  been  impossible 
to  maintain  any  action  against  him^  unless 
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it  could  he  shown  that  his  statements  were 
false  to  his  knowledge.  An  officer  of  the 
navy  is  to  make  no  communications,  but  to 
his  employers.''^ 

The  principles  of  law  as  previously  illus-^ 
trated  have  recently  received  a  remarkable 
confirmation  in  the  highest  courts  of  appeal. 
In  Dawkins  v.  Lord  F.  Paulet,  5  L.  R. 
Q.  B,  94,  the  plaintiff,  a  captain  in   the 
Coldstream  Guards,  and  a  lieutenant-colonel 
in  the  army,  having  written  a  letter  to  the 
adjutant-general  complaining  of   an  order 
given  by  the  defendant  as  major-general  com- 
manding the  brigade  of  Foot  Guards,  sent 
such  letter  conformably  to  military  regula- 
tions to  the  defendant,  to  be  forwarded  by 
£?mS?ui    ^^^  to  the  adjutant-general     The  defend- 
prilTiogod    ^°t  in  transmitting  this  letter  accompanied 
communic*.  j^  ^j^j^  ^  ^^^^^  ^^  ^^ie  ordcr  com plained  of, 

in  which  he  reflected  on  the  character  and 
capacity  of  the  plaintiff  as  an  oflScer,  repre- 
sented him  as  incompetent  in  the  field,  and 
unfit  to  conduct  the  business  of  a  battalion 
in  barracks,  and  requested  that  his  conduct 
might  be  referred  to  a  court  of  inquiry  for 
investigation,  inasmuch  as  an  officer  who 
had  shown  such  want  of  judgment,  tact,  and 
temper  was  not  fit  to  be  entrusted  with  the 

^  On  the  law  of  libel.  See  ffoare  v.  Silverloch,  9  C.  B. 
20  ;  Earl  of  Lucan  v.  Smith,  26  L.  J.  Exch.  94. 
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responsibility  and  charge  of  a  command. 
Thereupon  the  plaintiff,  alleging  the  report 
to  be  false  and  malicious,  brought  an  action 
for  libel  against  the  defendant,  who  justified 
himself  by  the  allegation  that  it  was  his 
duty  as  superior  officer  to  make  the  report 
complained  of  in  the  ordinary  course  of 
military  duty  for  the  information  of  the 
commander-in-chief  The  court  held  that 
no  action  would  lie  against  a  military  officer 
for  anract  done  in  the  ordinary  course  of  his 
^dSty  as  such  officer,  even  if  done  maliciously 
and  without  reasonable  or  probable  cause. 
That  if  the  plaintiff  had  suffered  any  wrong 
it  was  his  duty  to  have  adopted  the  remedy 
provided  by  the  Articles  of  War  with 
reference  to  the  matters  whereof  he  com- 
plained, and  that  he  had  no  remedy  at  law 
in  respect  thereof. 

In  Dawkins  v.  Lord  Rokehy,  8  L.  R.  Q.  B. 
255,  and  7  H.  L.  744,  Colonel  Dawkins 
(the  same  plaintiff  as  in  the  case  just  cited) 
brought  an  action  for  libel  against  the 
defendant,  his  superior  officer,  a  general  in 
the  army,  for  having  made  statements  in 
evidence  (when  called  before  a  court  of 
inquiry  assembled  under  the  order  of  the 
commander-in-chief  to  inquire  into  the 
conduct  of  the  plaintiff),  and  after  the  close 
of  his  evidence,   for    having  handed   in  a 

P  2 
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written  paper  (not  called  for  by  the  court, 
but  having  reference  to  the  subject  of  the 
inquiry),  in  which  he  alleged  that  the  plain-' 
tifif  was  habitually  insubordinate^  and  as  an 
officer  unfit  for  command.      The  plaintiff 
averred  that  these  statements  were  untrue 
and  malicious,  and  constituted  the  libel  in 
question.  It  was  unanimously  held,  first,  by 
the  Appellate  Court  of  Exchequer  Chamber, 
and  finally  by  the  House  of  Lords,  that 
evidence  of  their  falsehood  and  malice  was 
immaterial  and  irrelevant,  and  that,  beinpf 
statements  made  by  a  military  man  bound 
to  appear  and  give  testimony  before  a  court 
of  inquiry  in  relation  to  the  conduct  of  a 
military  officer,  and  with  reference  to  the 
subject  of  that  inquirj",  they  were  privileged. 
A  court  of  inquiry,  though  not  a  court  of 
record,   nor  a   court   of   law,   nor  coming 
within  the  ordinary  definition  of  a  court  of 
justice,  is  u/evertheLess  a  court  duly  and 
legally  constituted,  and  recognised  in  the 
Articles  of  War,  and  many  Acts  of  Parlia- 
ment;   and    where    such    court    has  been 
assembled  under  the  orders   of   the  com- 
mander-in-chief  in    conformity    with    the 
Queen's  Regulations  for  the  government  of 
the  army,  a  witness  who   gives    evidence 
thereat  stands  in  the  same  situation  as  a 
witness  giving  evidence  before  a  judicial 
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tribunal.  It  is  settled  law,  founded  on 
principles  of  public  policy,  for  the  protection 
of  witnesses  in  judicial  proceedings,  that 
no  action  will  lie  against  a  witness  for  what 
he  says  or  writes  when  giving  evidence 
before  a  court  of  justice. 

Such  are  the  results  of  the  reported  cases 
in  the  courts  at  Westminster ;  but  officers 
ought  never  to  measure  the  conduct  of  each 
other  by  the  nice  rules  of  legal  discrimina- 
tion. 

The  comments  of  Lords  Mansfield  and 
Loughborough  on  such  actions  are  pregnant 
with  wisdom.^ 

"  Commanders,  in  a  day  of  battle,  must  act  Naval  courts 
upon  delicate  suspicions;  upon  the  evidence  proper trf- 
of  their  own  eye;  they  must  give  desperate  navaimen. 
commands;  they  must  require  instantaneous 
obedience.     In   case  of   a  general  misbe- 
haviour,  they  may  be   forced  to   suspend 
several   officers,   and  put  others   in  their 
places. 

'*  A  military  tribunal  is  capable  of  feeling 
all  these  circumstances,  and  understanding 
that  the  first,  second,  and  third  part  of  a 
soldier  is  obedience.  But  what  condition 
will  a  commander  be  in,  if,  upon  the  exer- 
cising of  his  authority,  he  is  liable  to  be 
tried  by  a  common  law  judicature  ? 

^  Sutton  y.  Johnetonef  1  T.  B.  550. 
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**  The  relaxation  and  decay  of  discipline 
in  the  fleet  has  been  severely  felt  Upon  an 
unsuccesafol  battle  there  are  mutual  recri- 
minations^ mutual  charges^  and  mutual  trials. 
The  whole  fleet  take  sides  with  great  ani- 
mosity. Party  prejudices  mix.  If  every 
trial  is  to  be  followed  by  an  action,  it  is 
easy  to  see  how  endless  the  confusion,  how 
inflnite  the  mischief,  will  be. 

''  The  person  unjustly  accused  is  not  with- 
out his  remedy.  He  has  the  properest  among 
military  men.  Reparation  is  done  to  him 
by  an  acquittaL  And  he  who  accused  him 
unjastly  is  blasted  for  ever,  and  dismissed 
the  service." 
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Section  I. 

Oeneral  PriTiciples  of  the  Law  of  Evidence. 

Gonorai  "  Courts-martial   have   authority    to   try 

oflFenders  and  inflict  punishment  according 
to  the  nature  and  degree  of  the  offence  as 
regulated  by  the  law  of  the  land."^  The 
principles  of  the  law  of  England  must  be 
their  guide,  but  they  are  not  bound  to  adopt 
all  the  refined  distinctions  that  have  been 
established  and  adopted  in  courts  of  common 
law.2 

The  general  rules  of  evidence  are  founded 
on  unchangeable  principles  of  justice,  which 
can  never  vary  with  the  forms  and  jurisdic- 
tion of  courts ;  they  must  therefore  govern 
the  practice  of  courts-martial  on  all  questions 
of  testimony. 

The  means  which  the  law  employs  for  in- 
vestigating the  truth  of  a  past  transaction 
are  those  which  are  resorted  to  by  mankind 
for  similar, but  extra-judicial  purposes.  These 
are  the  best,  usually  the  only  means  of  in- 
quiry, and  for  this  reason  a  court-martial 
forms  a  tribunal  well  qualified  to  judge  of 
matters  of  fact,  especially  when  they  involve 
questions  of  professional  conduct  or  breaches 

1  Per  Grose,  J.,  R.  v.  Suddit,  1  East,  314. 
*  Per  Lord  Loughborough,    Grant    v.   OotUd,  2   H. 
£1  104. 
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of  discipline ;  for,  subject  to  certain  excep- 
tions, the  members  must  decide  by  the  aid 
of  experience  and  reason,  as  they  would  do 
on  any  extra-judicial  occasion. 

In  all  cases  where  knowledge  cannot  be 
acquired  by  means  of  actual  and  personal 
observation,  there  are  but  two  modes  by 
which  the  existence  of  a  by-gone  fact  can  be 
established : 

1st.  Direct  evidence,   which   consists  in  ^^nce. 
information  derived  either  immediately  or 
mediately  from  those  who  had  actual  know- 
ledge of  the  fact. 

2ndly.  Indirect  evidence,  which  consists  indirect 
in  information  derived  by  means  of  infer- 
ences, or  conclusions  drawn  from  other  facts 
connected  with  the  principal  fact,  and  ascer- 
tained by  competent  means. 

Where  legal  evidence  is  sufficient  to  pro-  Proof. 
duce  a  conviction  of  the  truth  of  the  fact  to 
be  established,  it  amounts  to  proof. 

It  is  obvious  that  the  means  of  indirect 
proof  must  usually  be  supplied  by  direct 
proof;  for  no  inference  can  be  drawn  from 
any  collateral  facts  until  those  facts  have 
themselves  been  first  satisfactorily  esta- 
blished.^ 

Such  being  the  ordinary  sources  of  evi-  Ruiea  of 

•,        ,  .  .  11    exclusion* 

dence,  why  should  an  mquiry  as  to  the  truth. 

1  1  Starkie,  Ev.  14. 

P  3 
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of  any  particular  fact  in  a  court  of  justice  be 
limited  by  exclusive  rules  which  restrain  the 
admission  of  evidence  ? 

The  answer  is,  that  the  law  interferes  in 
order  to  provide  more  certain  tests  of  truth 
than  can  be  provided,  or  indeed  than  are 
necessary,  in  the  ordinary  course  of  affairs, 
and  thereby  to  exclude  all  weaker  evidence 
to  which  such  tests  are  inapplicable,  and 
which,  if  generally  admitted,  would  be  more 
likely  to  mislead  than  to  answer  the  pur* 
poses  of  truth.* 
Tests  of  The  first  of  these  tests  is  the  obligation  of 

an  oath,^  i-equired  by  the  law  in  order  to 
exclude  impure  or  suspicious  testimony,  and 
to  add  the  most  solemn  and  binding  sanction 
to  that  which  is  admitted.  The  next  is  that 
of  cross-exaraincUion ;  that  is  to  say,  the 
power  given  to  the  party  against  whom 
evidence  is  offered,  of  cross-examining  the 
witness  upon  whose  authority  the  evidence 
depends :  this  constitutes  the  strongest  test 

1  1  Starkie,  Ev.  15. 

'  A  "  solemn  affirmation "  may  be  substituted  for  an 
oath  in  the  case  of  Quakers,  Moravians,  or  Separatists,  or 
persons  who  have  been  Quakers  or  ^loravians,  3  &  4  Wm. 
4,  c.  49  and  c  82,  and  1  &  2  Vict,  c  77.  This  exception 
has  been  carried  further  by  17  &  18  Vict  c.  125,  s.  20, 
which  enacts,  "  That  if  any  person  called  as  a  witness 
shall  refuse,  or  be  unwilling  from  alleged  conscientious 
motives,  to  be  sworn,  it  shall  be  lawful  for  the  court,  upon 
being  satisfied  of  the  sincerity  of  such  objection,  to  per- 
mit such  person,  instead  of  being  sworn,  to  make  hu  or 
her  solemn  affirmation  or  declaration." 
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both  of  the  ability  and  the  willingness  of 
the  witness  to  declare  the  truth.  By  this 
means  the  opportunity  which  the  witness 
had  of  ascertaining  the  fact  to  which  he 
testifies,  his  ability  to  acquire  the  requisite 
knowledge,  his  powers  of  memory,  his  situa- 
tion with  respect  to  the  parties,  his  motives, 
are  all  severally  examined  and  accurately 
scrutinized.^ 

Such  are  the  principles  which  govern  the 
reception  of  immediate  testimony. 

Combined  with  these  tests  is  the  rule  of  The  best 

evidence  to 

law  which  requires  that  the  best  evidence  ^  p^ 
of  which  the  ccbse  is  susceptible  should  be 
produced.  This  has  the  effect  of  exclud- 
ing all  m^ediate  testimony,  subject  to  excep- 
tions under  certain  recognized  legal  condi- 
tions. In  requiring  the  production  of  the 
best  evidence  applicable  to  each  particular 
fact,  it  is  meant  that  no  evidence  shall  be 
received  which  is  merely  substitutionary 
in  its  nature,  so  long  as  the  original  evi- 
dence is  attainable.^ 

This  rule  naturally  leads  to  the  division  Primary 

.-^  and  second- 

ot  evidence  into  primary  and  secondary — a  yy  e^i- 
distinction  referring  only  to  the  quality,  and 
not  to  the  strength  of  the  proof     Evidence 
which  carries  on  its  face  no  indication  that 


1  1  Starkie,  Ev.  25. 
8  1  Taylor,  Ev.  392. 
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better  remains  behind,  is  not  secondary,  but 
primajry.i 

Primary  evidence,  or,  in  other  words,  that 
kind  of  proof  which  in  the  eye  of  the  law 
affords  the  greatest  certainty  of  the  fact  in 
question,  may  consist  either  of  parol  evi- 
dence, where  the  fact  is  to  be  established  by 
the  direct  testimony  of  witnesses,  or  of 
written  instruments,  where  the  proof  de- 
pends on  a  subject-matter  which  has  been 
reduced  to  writing.  No  other  proof  of  the 
fact  is  in  general  admitted,  until  it  is 
shown  that  the  production  of  this  evidence 
is  out  of  the  party's  power.  All  evidence 
falling  short  of  this  in  its  degree  is  termed 
secondary,  and  may  consist  either  of  parol 
evidence  in  the  nature  of  hearsay,  or  of 
parol  evidence  in  substitution  for  written 
evidence^  or  of  written  copies  of  original 
documents.  The  general  rule  of  law  with 
respect  to  this  subject  being,  that  the  con- 
tents of  a  written  instrument  which  is  ca- 
pable  of  being  produced,  must  be  proved  by 
the  instrument  itself  and  not  by  parol  evi- 
dence?^ 

1  1  Taylor,  Ev.  394. 
»  lb.  394,  395. 
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Section  IL 
Presumptive  Evidence. 
Primary  evidence,  when    it  consists   of  cimimstan- 
direct  evidence,  speaks  for  itself,  and,  if  be-  dence- 
lieved,  proves  the  fact ;  when  it  consists  of 
indirect  evidence,  it  stands  on  a  somewhat 
different   footing ;    for   when   a  fact  itself 
cannot  be  proved,  that  which  comes  nearest 
to  the  proof  of  the  fact,  is  the  proof  of  the 
circumstances   that  necessarily  or   usually 
attend  such  facts,  and  are  called  presump- 
tions, for  they  stand  instead  of  the  proofs, 
until  the  contrary  be  proved.     In  criminal 
cases,  from  the   secret  manner   in  which 
guilty  actions  are  generally  perpetrated,  it 
is  seldom  possible  to  give  direct  evidence  of 
the  commission  of  the  offence  charged  ;  that 
is,  to  produce  a  witness  who  saw  the  act 
committed;   and  therefore    recourse    must 
necessarily  be  had  to  presumptive  (or,  as  it 
is   often   called,   circumstantial)   evidence ; 
that  is,  the  direct  evidence  of  circumstances 
from  which  the  commission  of  the  act  may 
be  presumed.^ 

In  weighing  the  value  of  circumstantial  ^uSipT* 
evidence,  it  is  most  important  to  ascertain  *^^'"- 
that  the  different  circumstances  which  form 
altogether  the  links  of  a  transaction,  should 

1  2  Russ.  727. 
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all  80  concur  as  to  fix  the  presumption  of 
guilt  on  the  accused ;  if  they  do  so,  and 
especially  if  they  be  such  over  which  the 
accuser  could  have  no  control,  the  conclu- 
sion can  scarcely  be  erroneous.* 

Where  an  indictment  for  murder  was  sup- 
ported entirely  by  circumstantial  evidence, 
and  there  was  no  fact  which,  taken  alone, 
amounted  to  a  presumption  of  guilt ;  Alder- 
son,  B.,  told  the  jury  that  before  they  could 
find  the  prisoner  guilty,  they  must  be  satis- 
fied, "  not  only  that  those  circumstances 
were  consistent  with  his  having  committed 
the  act,  but  they  must  also  be  satisfied  that 
the  facts  were  such  as  to  be  inconsistent 
with  any  other  rational  conclusion  than  that 
the  prisoner  was  the  guilty  person ;"  and  he 
then  pointed  out  to  them  the  proneness  of 
the  human  mind  to  look  for,  and  often 
slightly  to  distort  the  facts  in  order  to  esta- 
blish such  a  proposition,  forgetting  that  a 
single  circumstance  which  is  inconsistent 
with  such  a  conclusion,  is  of  more  import- 
ance than  all  the  rest,  inasmuch  as  it  de- 
stroys the  hypothesis  of  guilt.^ 
Ordinary  Quo  of  the  most  usual  presumptions  in 
tionjor  criminal  prosecutions  occurs  in  cases  of 
theft,  where,  upon  proof  of  a  theft  having 

1  1  Phil  Ev.  166. 

*  Uodrjt'%  case,  2  Lew.  227. 
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been  committed,  and  of  the  property  stolen 
having  been  shortly  afterwards  found  in  the 
possession  of  the  prisoner,  it  is  presumed 
that  he  actually  stole  it,  unless  he  proves 
how  he  came  by  it :  so  also  on  a  charge  of 
arson,  proof  that  property  which  was  taken 
out  of  the  house  at  the  time  of  the  firing, 
was  afterwards  found  secreted  in  possession 
of  the  prisoner,  raises  a  presumption  that 
the  prisoner  was  present,  and  concerned  in 
the  arson.  So  also  proof  that  clothes,  wea- 
pons, or  implements  which  are  shown  to 
have  been  previously  in  possession  of  the 
prisoner,  were  found  at  or  near  a  spot  where 
a  crime  was  committed,  is  frequently  ad- 
duced, in  order  to  raise  a  presumption  that 
the  prisoner  was  present  at  the  time  when 
the  crime  was  committed.^ 

Most  important  presumptions  are  deriva-  conduct  of 
ble  from  the  conduct  of  the  parties.  If  cir- 
cumstances induce  a  strong  suspicion  of 
guilt,  where  the  accused  might,  if  he  were 
innocent,  explain  those  circumstances  con- 
sistently with  his  own  innocence,  and  yet 
does  not  ofi^er  such  explanation,  a  strong 
natural  presumption  arises  that  he  is  guilty. 
And,  in  general,  where  a  party  has  the 
means  of  rebutting  and  explaining  the  evi- 
dence adduced  against  him,  if  it  does  not 

^  2  Rubs.  728. 
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tend  to  the  truth,  the  omission  to  do  so 
furnishes  a  forcible  inference  against  him.^ 

tioM^SW.  Besides  the  presumptions  which  a  court 
may  make  from  circumstantial  evidence, 
there  are  also  presumptions  of  law.     Thus 

ofinno-  a  presumptiou  of  law  arises  in  favour  of 
innocence,  until  the  contrary  be  proved ; 
and  it  arises  not  only  in  matters  essentially 
criminal,  but  in  every  instance  the  rule  is, 
that  illegality  is  never  to  be  presumed,  but 
that  the  presumption  always  is,  that  a  party 
complies  with  the  law.  So  it  is  a  legal 
maxim  that  "  omnia  presumuntur  esse  rite 
et  solemniter  acta,  donee  probetur  in  con- 
trarium  \'  and,  therefore,  it  is  a  general  pre- 
sumption of  law,  that  a  person  acting  in  a 
public  capacity,  as  a  justice  of  the  peace,  a 
constable,  an  officer  in  the  army  or  navy  on 
service,  &c.,  is  duly  authorized  to  do  so,  and 
that  even  in  a  case  of  murder.^ 

Of  taten-  It  is  a  prosumptiou  of  law,  indeed  a 
universal  principle,  fl»s  Lord  EUenborough 
observed,*  "that  when  a  man  is  charged 
with  doing  an  act,  of  which  the  probable 
consequences  may  be  highly  injurious,  the 
intention  is  an  inference  necessarily  result- 
ing from  the  doing  the  act ;  therefore,  the 
intent  to  kill  is  conclusively  inferred  from 

1  2  Rusa.  729. 

s  lb.  732. 

8  Av.  2>iuw)n,  3M.&S.15. 
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the  deliberate  violent  use  of  a  deadly 
weapon.^  Thus,  upon  every  charge  of 
murder,  the  fact  of  killing  being  first  proved, 
the  law  presumes  it  to  have  been  founded  on 
malice  till  the  contrary  appear ;  and,  there* 
fore,  all  circumstances  alleged  by  way  of 
justification,  excuse,  or  alleviation,  must  be 
proved  by  the  prisoner,  unless  they  arise 
out  of  the  evidence  produced  against  him.^ 

It  is  a  prima  facie  presumption  of  law 
that  a  person  under  the  age  of  fourteen  is 
not  guilty  of  a  felonious  intention,  until 
evidence  be  produced  to  show  that  he  is 
doli  capax ;  for  then  it  is  said  malitia  supplet 
aetatem.^ 

The  death  of  a  person  is  presumed  if  he  of  death. 
has  been  continuously  absent  from  home  and 
unheard   of  during   seven  years,   and   the 
burden  of  proving  his  existence  thrown  on 
the  opposite  party.* 

It  may  be  proper  here  to  mention  the  two  cautions 

•^  r      r  applicable 

well-known  cautions  of  Lord  Hale  respect-  ^^1*^^^°*^ 
ing  presumptive  evidence,  viz* :  1.  That  a  <^«'^°®- 
person  should  never  be  convicted  for  stealing 
the  goods  of  some  unknown  person,  because 
he  cannot  give  an  account  of  how  he  came 
by  them,  unless  there  be  due  proof  made 

1  See  1  Taylor,  Ev.  97,  and  note. 

«  2  Ru88.  731. 

»  lb.  732. 

4  I  Taylor,  Ev.  199. 
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that  a  felony  was  committed  of  these  goods. 
2.  That  a  person  should  never  be  convicted 
of  murder,  or  manslaughter,  unless  the  fact 
were  proved  to  be  done,  or  at  least  the  body 
found  dead.^ 

Section  III. 

Of  Hearsay  Evidence. 

The  general  rule  is,  that  hearsay  evidence 
of  a  fact  is  not  admissible, 
pefinition        The  term  hearsa/u  is  used  with  reference 

hearsay  ^ 

evidence,  ^o  what  IS  dofie  OT  Written,  as  well  as  to  what 
is  spoken  ;  and,  in  its  legal  sense,  it  denotes 
that  kind  of  evidence  which  does  not  derive 
its  value  solely  from  the  credit  given  to  the 
witness  himself,  but  which  rests  also  in  part 
on  the  veracity  and  competence  of  some  other 
person, 

ReaaoMfor       That  this  sDCcies  of  evidence  is  not  given 

the  exdu-  i       i         • 

sion  of        upon  oath,  that  it  cannot  be  tested  by  cross- 
hearsay  ,       ,  , 
evidence,     examination,  and  that  it  supposes  some  better 

testimony  which  might  be  adduced  in  the 
particular  case,  are  not  the  sole  grounds  for 
its  exclusion.  Its  tendency  to  protract  legal 
investigations  to  an  embarrassing  and  dan- 
gerous length,  its  intrinsic  weakness,  its  in- 
competency to  satisfy  the  mind  as  to  the 
existence  of  the  fact,  and  the  frauds  which 

1  2  Russ.  732. 
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may  be  practised  with  impunity  under  its 
cover,  combine  to  support  the  rule  that  hear- 
say evidence  is  inadmissible.^ 

There    are,   however,   certain    important  Exceptions 

'  .  .  \  to  the  rule 

exceptions,  which  it  will  be  the  object  of  of  exclusion, 
this   section   to   point  out,  where  hearsay 
evidence  is  admissible,  because  either  the 
objection  does  not  apply,  or  from  the  neces- 
sity of  the  case,  the  rule  is  relaxed. 


When  "  hearsay  "  is  introduced,  not  as  a  u 


When 


,.  ^^^      ^x«*..wv*j        *«  .ww^^^v«^•^^^^«,  *«w«   mi«   m>  "neaTsav" 

medium  of  proof  in  order  to  establish  a  fe^"JiLfc. 
distinct  fact,  but  as  being  in  itself  a  part  of 
the  transaction  in  question,  it  is  then  admis- 
sible.^ Thus,  in  Lord  George  Gordon's  case,^ 
on  a  prosecution  for  high  treason,  it  was  held 
that  the  cry  of  the  mob  might  be  received 
in  evidence,  as  part  of  the  transaction  ;  and, 
generally  speaking,  declarations  accompany-  Declarations 

*-'  •/     JT  o»  IT       «/     accompany- 

ing acts  are  admissible  in  evidence,  as  show-  ^«  ^^' 

ing  the  nature,  character,  and  object  of  such 
acts.*  Thus,  upon  an  indictment  for  man- 
slaughter in  killing  a  party  by  driving  a 
cabriolet  over  him,  it  has  been  held,  that  a 
statement  made  by  the  deceased  immediately 
after  the  accident,  as  to  the  cause  of  the 
accident,  was  admissible.^    So  it  is  in  every 

1  1  Taylor,  Ev.  518. 

2  2  Russ.  750. 

8  21  How.  Stat.  Trial,  535. 

*  2  Russ.  760. 

'  R  V.  Foster,  6  C.  &  P.  325. 
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day's  experience  in  actions  of  assault,  that 
what  a  man  has  said  himself  to  his  surgeon 
is  evidence  to  show  what  he  suffered  by  the 
assaolt.    Inquiries  of  patients  by  medical 
men,  with  the  answers  to  tfaem,  are  evidence 
of  the  state  of  health  of  the  patients  at  the 
time;^  and  what  were  the  symptoms,  what 
the  conduct  of  the  parties  themselves  at  the 
tune,  are  always  receivable  in  evidence  upon 
such  inquiries,  and  must  be  resorted  to  from 
the  very  nature  of  the  thing.    So,  on  a  pro- 
secution for  robbery,  it  has  been  held  that 
the  fact  of  the  party  robbed  making  a  com- 
plaint to  a  constable  shortly  after  the  robbery, 
and  mentioning  the  name  of  the  person  as 
the  name  of  one  of  the  persons  who  had 
robbed  him,  is  admissible.     So,  on  a  prose- 
cution for  rape,  it  has  been  held  that  proof 
may  be  given  that  the  woman  made  a  com- 
plaint recently  after  the  injury.*^ 
Testimony        If  there  has  been  a  previous  criminal 
witnetw.      prosccution  between  the  same  parties,  and 
the  point  in  issue  was  the  same,  the  testi- 
mony of  a  deceased  witness  given  upon  oath 
at  the  former  trial  is  admissible  on  the  sub- 
sequent trial,  and  may  be  proved  by  one  who 
heard  him  give  evidence.^ 

^  Aveton  v.  Lord  Kinnaird,  6  East,  193. 
«  2  Russ.  751  ;  R.  v.  Mefj8(m,  9  C.  &  P.  420 ;  K  v. 
Walker,  M.  &  R.  212. 
»  2  Ruaa.  752. 
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Besides  the  usual  evidence  of  guilt  in  Dying  de- 
general  in  cases  of  felony,  there  is  one  kind 
of  evidence  peculiar  to  the  case  of  homicide, 
which  is  the   declaration  of  the  deceased 
after  the  mortal  blow  as  to  the  fact  itself, 
and  the  party  by  whom  it  was  committed. 
Tke  general  principle  on  which  this  species 
of  evidence  is  admitted  is,  that  they  are 
declarations  made  in  extremity,  when  the 
pajrty  is  at  the  point  of  death,  and  when 
evei^  hope  in   this  world  is  gone;  when 
every  motive  to  falsehood  is  silenced,  and 
the  mind  is  induced  by  the  most  powerful 
considerations  to  speak  the  truth;  a  situation 
80  solemn  and  so  awful  is  considered  by  the 
l^w  as  creating  an  obligation  equal  to  that 
which  is  imposed  by  a  positive  oath  admin- 
istered in  a  court  of  justice.     It  is  therefore 
evident  that  declarations,  though  proved  to 
have  been  made  by  a  person  in  a  dying 
state,   are  not  admissible,  unless    it    also 
appears  that  they  were  made  under  a  sense 
of  impending  death ;  ^  and  the  court  must 
be  satisfied  that  at  the  time  that  the  deceased 
made  the  statement  he  was  under  the  im- 
pression that  he  could  not  recover ;  ^  even 
though  he  did   not    actually  eocpress  any 
apprehension  of  danger ;  ^  for  his  conscious- 

1  2  Rubs.  752. 

*  R,  V.  Reany  and  Another ,  <3,  C.  R  26  L.  J.  M.  43. 

'  R.  V,  Dingier,  2  Leach,  61. 
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ness  of  approaching  death  may  be  inferred 
from  the  nature  of  the  wound,  the  state  of 
illness,  or  other  circumstances  of  the  case. 
The  fact  that  a  man  has  a  possible  hope  of 
recovery  is  not  sufficient  to  exclude  his 
declaration  ;  for  probably  every  dying  man 
has  such  a  hope :  if  a  man  is  in  such  a  state 
as  to  have  no  reasonable  hope,  and  such  a 
fear  of  impending  death,  as  not  to  wish  to 
go  out  of  the  world  with  a  lie  in  his  mouth, 
his  declaration  is  admissible.^  The  length 
of  time  which  elapsed  between  the  declara- 
tion and  the  death  of  the  declarant,  furnishes 
no  rule  for  the  admission  or  rejection  of  the 
evidence ;  for  it  is  the  impression  of  almost 
immediate  dissolution,  and  not  the  rapid 
succession  of  death  in  point  of  fact,  that 
renders  the  testimony  admissible.  But  these 
declarations  are  only  admissible  where  the 
death  of  the  deceased  is  the  subject  of  the 
charge,  and  the  cause  of  the  death  the  subject 
of  the  dying  declaration.^ 
Dying  The  dying  declarations  of  the  deceased 

declarations  ^    "     .         t      .     .1  i  .       , 

admissible    are  uot  ODly  admissibio  against  a  prisoner, 
as  against  a  but  also  in  his  favour ;  and  as  the  declara- 

prisoner. 

tions  of  a  dying  man  are  admitted  on  the 
supposition  that  in  his  awful  situation,  on  the 

1  R.  V.  Dredge  and  Others,  Wilts  Assizes,  1861,  per 
Martin,  B.,  MS. 

2  R  V.  Mead,  2  B.  &  C.  606  ;  R.  v.  Bind,  C.  C.  R  29 
L.  J.  M.  147. 
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confines  of  a  future  world,  he  had  no  motives 
to  misrepresent,  but,  on  the  contrary,  the 
strongest  motives  to  speak  without  dis- 
guise, and  without  malice,  it  necessarily 
follows  that  the  party  against  whom  they 
are  produced  in  evidence  may  enter  into 
particulars  of  his  state  of  mind  and  of  his 
behaviour  in  his  last  moments,  or  may  be 
allowed  to  show  that  the  deceased  was  not 
of  such  a  character  as  was  likely  to  be  im- 
pressed by  a  religious  sense  of  his  approach- 
ing dissolution.^ 


r- 


Hearsay  evidence  is  also  admissible  for  PubUc 

.  .         .  rights. 

the  purpose  of  proving  public  rights  and 
rights  in  the  nature  of  public  rights. 

Declarations  or  statements  made  by  de-  Declarations 

^  of  deceased 

ceased  persons,  where  they  appear  to  t^ep^'^^^^j^ 
against  their  own  interest,  have  in  many  ^  ^^' 
cases  been  admitted ;  as  entries  in  their 
books  charging  themselves  with  the  receipt 
of  money  on  account  of  a  third  person,  or 
acknowledging  the  payment  of  money  due 
to  themselves. 

Declarations  of  deceased  persons  are  ad-  Declarations 

.      *  of  deceased 

missible,   even  though  not    made  against  p^^^ns 
their  interest,  provided  that  in  addition  to  ordinary 

'  ^  course  of 

a  peculiar  knowledge  of  the  facts  and  the  business, 
absence  of  all  interest  to  prevent  them,  the 
declarations  appear  to  have  been  made  m 

1  2  Russ.  764. 
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the  ordinary  cov/rse  of  ojfficial,  professional, 
or  other  husi/ness  or  duty^  and  to  have  been 
immediately  connected  with  the  transaction, 
or  discharging  such  business  or  duty,  and  to 
be  contemporaneous  or  nearly  contempo- 
raneous with  the  transaction  to  which  they 
relate.^ 

Section  IV. 

Of  Confessions  and  Admissions, 

SSS/S^  A  free  and  voluntary  confession  of  guilt 
J^^^^  made  by  a  prisoner,  whether  in  the  course 
of  conversation  with  private  individuals,  or 
under  examination  before  a  magistrate,  is 
admissible  in  evidence  as  the  highest  and 
most  satisfactory  proof,  because  it  is  fairly 
presumed  that  no  man  would  make  such  a 
confession  against  himself^  if  the  facts  con* 
fessed  were  not  true.^ 

But  a  confession  in  order  to  be  admissible 
must  be  free  and  voluntary :  that  is,  must 
not  be  extracted  by  any  sort  of  threats  or 
violence,  nor  obtained  by  any  direct  or  im- 
plied promises,  however  slight,  nor  by  the 
exertion  of  any  improper  influence.^ 
BeaaoMfor      The   obiect  of  the  rule  relating  to  the 

excluding  "  *^ 

confessions 

made  under       ^  2  Russ.  768  ;  Price  T.  Lord  Torrington,   1  Smith, 

pressure.       j^ad.  Ca.  139,  and  notes. 

«  Ru88.  824. 

»  lb.  826. 
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exclusion  of  confessions  is,  to  exclude  all  Reasons  for 

excluding 

confessions  which  may  have  been  procured  confessions 

.  ,  ^  ,  made  under 

by  the  prisoner  being  led  to  suppose  that  it  pressure. 
will  be  better  for  him  to  admit  himself 
guilty  of  an  offence,  which  he  really  never 
committedi^  The  general  principle  on  which 
the  decisions  on  this  subject  seem  to  have 
proceeded,  is  this  :  that  if  under  the  circum- 
stances there  be  reasonable  ground  for  pre- 
suming that  the  disclosure  was  made  under 
the  influence  of  any  promise  or  threat  of  a 
temporal  natmre,  the  evidence  ought  not  to 
be  received,  but  hopes  which  are  referable 
to  a  future  state  merely,  are  not  within  this 
principle,  which  excludes  confessions  ob- 
tained by  improper  influence.^ 

As  to  what  shall  be  considered  as  a  pro-  Examples  of 

-  .  11  •  inducement 

mise  or  inducement,  saying  to  the  prisoner  sufficient  to 
that  it  would  be  better  for  him  if  he  did  confessions. 
confess,  is  sufficient  to  exclude  the  confes- 
sion.^ Where,  on  an  indictment  for  robbery, 
a  witness  stated  that  he  had  said  to  one  of 
the  prisoners,  "  you  had  better  split,  and  not 
suffer  for  all  of  them,"  the  statement  of  the 
prisoner  was  rejected.* 

As  to  what  shall  be  considered  a  threat. 


1  R  V.  Court,  7  C.  &  P.  486. 

2  R  V.  QUhamy  R  &  M.  486  ;  R  v.  Sleeman,  1  D.  C.  C. 
249. 

8  2  Ru88.  827. 

4  R  V.  TJumas,  6  0.  &  P.  358. 
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saying  to  a  prisoner  "that  it  would  be 
worse  for  him  if  he  did  not  confess,"  is  suffi- 
cient to  exclude  a  confession.^ 

In  all  cases,  the  evidence  of  any  confes- 
sion is  receivable,  unless  there  has  been  some 
inducement  or  threat  held  out  by  some  person 
in,  authority}    And  it  would  seem  that  all 
who  are  engaged  in  the  apprehension,  prose- 
cution, or   examination  of  a  prisoner,  ajre 
considered  as   persons   of    such   authority, 
that   their   inducements   will   exclude   any 
confession   thereby   obtained.^    But   if   no 
inducement  has  been  held  out  relating  to 
the  charge,  it  matters  not  in  what  way  the 
confession  has  been  obtained.* 
Facte,  the        It  has  bccu  determined  by  the  opinion  of 
confessions  all  the  judgcs,  that  although  confessions, 
obteinod,     improperly  obtained,  are  not  admissible,  vet 

admissible  «  i  •   i     i 

In  evidence,  that  any  facts  which  have  been  brought  to 
light  in  consequence  of  such  confessions 
may  be  received  in  evidence.  Thus,  if  in 
consequence  of  information  obtained  from 
the  prisoner,  property  stolen  is  discovered, 
*  it  is  competent  to  give  in  evidence  the  fact 
that  the  property  has  been  discovered  con- 
formably with  the  prisoner's  information ; 
and,  therefore,  inquiry  may  be  made  whether 

1  2  Russ.  831 . 

2  R.  v.-  Taylor,  8  C.  &  P.  733. 
8  2  Ru8s.  839. 

4  1  Taylor,  Ev.  777. 
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the  prisoner  stated  that  the  property  would 
be  found  by  searching  a  particular  place, 
and  proof  given  that  it  was  found  there.^ 

In  all  cases  the  whole  of  the  confession  The  whoio 
should   be  given   in  evidence :  for  it   is   a  confession 

°  '  to  be  given 

general  rule  that  the  whole  of  an  account  i»  evidence. 
which  a  person  gives  of  a  transaction  must  be 
taken  together ;  and  his  admission  of  a  fact 
disadvantageous  to  himself  shall  not  be 
received,  without  receiving  at  the  same  time 
his  cotemporaneous  assertion  of  a  fact 
favourable  to  him ;  for  it  would  not  be  just 
to  take  part  of  a  conversation  as  evidence 
against  a  person,  without  giving  to  the  per- 
son at  the  same  time  the  benefit  of  the 
entire  residue  of  what  he  said  on  the  same 
occasion.^ 

It  is  also   necessary  to   observe   that  a  confession 

,  r,       ,  .  T  .J  ,       ^  of  prisoner 

man  s   confession   is  only  evidence  against  evidence 

!_•  i/»  1  X  •      X     !-•  T  against  him- 

himseli,  and  not  against  his  accomphces,  self  aione. 
except  in  cases  of  combination,  such  as  con- 
spiracy or  mutiny,  where  anything  said  or 
written  by  one  of  the  accomplices,  not  as  a 
confession  simply,  but  for  the  purpose  of 
furthering  the  common  design,  is  admissible 
evidence  against  the  others.^ 

*'  Admissions  may  also   be  implied  from  Admission 
the  acquiescence  of  the  party.     But  acqui-  escence  of 

1  1  PhiU.  Ev.  411. 

2  The  Queen* 8  case,  2  Brod.  &  Bing.  294. 

3  Arch.  Cr.  L.  198,  199. 

Q  2 
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priBoner  In  esceiicc  to  havc  the  effect  of  an  admission 

the  state- 
ment of       must   exhibit   some    act  of  the  mind,  and 

third  per- 

Bonfl.  amount  to  voluntary  demeanour  or  conduct 

of  the  party.  And  whether  it  be  acqui- 
escence in  the  conduct  or  in  the  language  of 
others,  it  must  plainly  appear  that  such  con- 
duct was  fully  known,  or  such  language  fully 
understood  before  any  inference  can  be 
drawn  from  his  passiveness  or  silence.  The 
circumstances,  too,  must  be  not  only  such  as 
afforded  him  an  opportunity  to  act  or  to 
speak,  but  such  also  as  would  properly  and 
naturally  call  for  some  action  or  reply  from 
men  similarly  situated.  The  silence  of  the 
party,  even  where  the  declarations  are  ad- 
dressed to  himself,  at  a  time  when  he  is 
at  full  liberty  to  reply  as  he  thinks  fit,  is,  at 
best,  worth  very  little  as  evidence  of  acqui- 
escence ;  and  if  he  hns  no  means  of  knowing 
the  truth  or  falsehood  of  the  statement,  the 
fact  that  he  did  not  in  terms  deny  it,  is  almost 
valueless.  In  all  these  cases  it  must  be  dis- 
tinctly remembered  that  the  statement  made 
in  the  party's  presence  or  hearing  is  not 
evidence  against  him,  but  his  own  conduct 
in  consequence  of  such  statement  is  the  sole 
evidence."  ^ 

No  admission  made,  or  purporting  to  be 
made  by  a  prisoner  on  oath,  in  the  course  of 

1  1  Taylor,  Ev.  718. 
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on  examination  on  a  criminal  charge  agavrtst 
himself,  can  be  received  in  evidence  on  a 
subsequent  trial 

This  rule,  though  not  based  on  very  satis-  ^^^1^^^ 
factory  reasoning,  is   supported  by  such  a^^^*^^ 
current  of  authority  that  it  must  be  con-  ^^ 
sidered  conclusive  ;  but  it  does  not  apply  to  ^^f  ^'' 
depositions  made  by  a  prisoner  when  exa- 
mined as  a  witness  against  other  persons  on 
xiriminal  charges,  which  have  several  times 
been  admitted  against  himself;^  nay,  in  one 
case   a   deposition  was  admitted  by  C.  J. 
Cockburn  against  a  prisoner  who  had  made 
it  before  the  justices  while  under  examination 
as  a  witness,  and  who,  in  consequence  of  its 
self-criminatory  character,  had   been  com- 
mitted to  take  his  trial.^    So  upon  a  charge 
of  manslaughter,  the   prisoner's   deposition 
on  oath  taken  by  the  coroner  on  the  inquest, 
has  been  admitted  against  him  on  his  trial.* 
The  rule  of  exclusion  depends  not  upon  the 
greater  or  lesser  probability  that  the  evi- 
dence may  be  true,  but  on  the  policy  of  the 
English  law,  which  declares  that  no  man  is 
bound  to  criminate  himself     So,  where  a 
witness  had  on  this  ground  claimed  the  pro- 
tection of   the  court,  and  had   still  been 
illegally  compelled   to  answer,  his  answers 

1 1  Taylor,  Ev.  796. 

*  R,  V.  Chidley  d:  Cummins^  8  Cox,  365. 

^  R.Y.  Bateman,  4  F.  &  F.  1068. 
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could  not  be  given  in  evidence  against  him 
on  a  subsequent  charge.^ 

There  are  several  statutes  applicable  to 
frauds  and  other  illegal  transactions,  which 
enforce  the  answers  of  a  witness,  even 
though  they  tend  to  criminate  himself,  but 
they  invariably  contain  provisions  for  pro- 
tecting and  indemnifying  the  witness  against 
the  consequences  of  his  evidence.^ 
^tae^a^'  The  analogy  between  a  coroner's  inquisi- 
wintot  *^^^  ^^^  *  court  of  inquiry,  would  lead  to 
inqxiiry.  ^j^^  conclusion  that  the  admission  of  a  wit- 
ness before  a  court  of  inquiry  might  be 
given  in  evidence  against  him  on  a  trial  by 
court-martial.  The  practice  of  the  service 
is  to  reject  such  evidence,  and  rightly  so,  for 
were  it  admissible,  the  purposes  of  a  court 
of  inquiry,  which  ensures  a  searching  pre- 
liminary investigation  of  all  the  circum- 
stances of  a  suspicious  case,  would  be  in  a 
great  measure  defeated.^ 

Section  V. 

The  Charge,  and  the  Allegations  therein  that 

must  be  Proved. 

cort^ty         Every  offence  consists  of  certain  acts  done 

requisite  in  *' 

the  charge,   qt  omittod  uudcr  Certain  circumstanccs ;  and 

1  JL  V.  CurbeU,  1  Den.  236. 

*  See  2  Taylor,  Ev.  1263,  for  a  collective  list  of  these 
Btatntea. 

3  A  dmilar  practice  is  followed  by  military  ooorts-mar- 
tial,  Simmons,  1002. 
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in  the  allegations  of  the  charge  the  offence 
must  appear  to  be  a  distinct  substantive 
offence,  and  the  facts  and  circumstances 
which  form  the  necessary  ingredients  of  the 
offence  must  be  concisely  set  forth ;  and  the 
offender  must  be  shown  on  the  face  of  the 
charge  to  be  within  the  jurisdiction  of  the 
court-martial. 

Time  and  place  must  be  laid  with  cer-  AUegations 

x«i.ii_x-x-  X  i^  i_  of  "time" 

tainty/  but  it  is  not  necessary  to  prove  them  and  "place.  * 
as  laid  where  they  are  not  essential  to 
constitute  the  offence,  and  may  be  omitted 
without  affecting  the  charge.  Thus  it  has 
been  held  in  the  criminal  courts,  that  where 
a  defendant  was  charged  in  the  indictment 
with  having  committed  arson  in  the  night 
time,  and  it  was  proved  that  he  committed 
it  in  the  day  time,  he  was  convicted,  and  the 
conviction  was  held  good.^ 

So  in  a  similar  case  before  a  court-martial 
under  the  repealed  Act  of  22  Geo.  2,  c.  33, 
where  the  prisoner  was  alleged  in  the  charge 
to  have  committed  an  offence  on  the  morn- 
ing of  a  certain  day,  and  the  offence  was 
proved  on  the  trial  to  have  been  committed 
on  the  evening  of  the  same  day,  the  Board 
of  Admiralty  was  advised  that  a  court- 
martial  had  authority,  notwithstanding  the 

^  Arch.  Gr.  L.  41  ;  Queen's  Beg.  C.  M.  art.  2. 
a  R,  V.  Minton,  2  East,  P.  C.  1021. 
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form  of  the  commission  and  the  charge,  to 
find  a  prisoner  guilty,  when  it  was  satisfied 
that  the  oflence  proved  was  the  identical 
oflfence  set  forth  in  the  original  complaint, 
and  referred  to  in  the  warrant,  although 
there  might  be  a  variance  from  the  letter 
of  the  charge  as  to  the  day,  or  particular 
part  of  the  day,  when  the  ofiPence  was  com- 
mitted. 

JJ^j^Ln.  '^^^  ^^'^^  *®^^  ^f  *^®  precision  required  in 
the  charge,  is,  that  the  ofiPence  must  be 
alleged  with  such  certainty  that  the  defend- 
ant may  be  informed  of  the  ideTdical  offence 
for  which  he  is  to  be  put  on  his  trial,  and 
may  not  be  prejudiced  in  his  defence  by  any 
omission,  or  imperfect,  or  incorrect  statement 
of  the  facts  necessary  to  constitute  such 
ofience. 

^fflS^°'  It  is  presumed  that  a  court-martial 
in  considering  the  allegations  of  a  charge 
would  not  be  disposed  to  entertain  ob- 
jections based  on  technical  grounds,  but 
would  be  guided  by  the  same  comprehen- 
sive powers  of  amendment  which  are  ap- 
plicable to  indictments  in  the  ordinary 
criminal  courts. 

.The  most  important   provisions  on  this 
subject  are  as  follows : 

"  Whenever  on  the  trial  of  any  indictment 
for  any  felony  or  misdemeanor,  there  shall 


znent 
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appear  to  be  any  variance  between  the 
statement  in  such  indictment,  and  the 
evidence  offered  in  proof  thereof,  in  the 
name  of  any  place  mentioned  or  described  in 
any  such  indictment,  or  in  the  name  or 
description  of  any  person  or  persons,  or 
body  politic  or  corporate,  therein  stated,  or 
alleged  to  be  the  owner  or  owners  of  any 
property,  real  or  personal,  which  shall  form 
the  subject  of  any  offence  charged  therein, 
or  in  the  name  or  description  of  any  person 
or  persons,  body  politic  or  corporate,  therein 
stated  or  alleged  to  be  injured  or  damaged 
by  the  commission  of  such  offence,  or  in  the 
Christian  name  or  surname,  or  other  descrip- 
tion whatsoever  of  any  person  or  persons 
whomsoever  therein  named  or  described,  or 
in  the  name  or  description  of  any  matter  or 
thing  whatsoever  therein  named  or  de- 
scribed, or  in  the  ownership  of  any  property 
named  or  described  therein;  it  shall  and 
may  be  lawful  for  the  court,  before  which 
the  trial  shall  be  had,  if  it  shall  consider 
such  variance  not  material  to  the  Tnerits  of 
the  case,  arid  that  the  defendant  cannot  be 
jprejudiced  thereby  in  his  defence  on  sv/ih 
merits,  to  order  such  indictment  to  be 
amended  according  to  the  proof."  ^ 

It  is  not  necessary  to  prove  the  offence  Proof  of 

•^  *  part  of  the 

1  14&  15  Vict,  c  100,8.1. 

Q  3 
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rtU^tions    alleged  in  the  charge  to  the  whole  extent 

Bufficiont  in  °  ° 

Bomo  cases,  laid,  provided  the  fects  proved  constitute  an 
offence  punishable  by  law,  and  for  which  the 
defendant  may  by  law  be  convicted  on  that 
charge.^  So  on  a  charge  of  theft,  if  there  be 
ten  dififerent  species  of  goods  enumerated, 
and  the  prosecutor  prove  a  stealing  of  any 
one  or  more,  it  will  be  sufficient,  although 
he  fail  in  his  proof  of  the  rest.^  And  upon 
a  charge  of  obtaining  money  by  false 
pretences,  proof  of  part  of  the  pretence 
alleged,  if  the  money  were  obtained  upon 
that  part,  will  be  sufficient.^ 

surpiuaago.  Allegations  in  the  charge  which  need  not 
have  been  made,  and  which  do  not  require 
proof,  may  be  rejected  as  surplusage. 

^^^^  It  is  a  general  rule  of  the  law  of  evidence 

that  it  lies  on  him,  who  asserts  the  affirma- 
tive of  a  fact,  to  prove  it,  and  not  on  him 
who  asserts  the  negative. 

In  criminal  proceedings,  however,  where 
negative  averments  usually  impute  a  breach 
of  the  law  to  the  defendant,  the  operation 
of  this  rule  is  sometimes  counteracted  by 
the  presumption  of  law  in  favour  of  inno- 
cence ;  which  presumption,  making  as  it 
were  a  primd  fade  case  in  the  affirmative 


1  R  V.  HoUingberry,  4  B.  &  C.  330. 

»  Arch.  Cr.  L.  173. 

8  R.  V.  HUl,  R.  &  R.  190 


THE  RULES  OF   EVIDENCE.  347 

for  the  defendant,  drives  the  prosecutor  to 
prove  the  negative.^  But  the  correct  rule 
on  the  subject  appears  to  be,  that,  in  cases 
where  the  subject  of  such  averment  relates 
to  the  defendant  personally,  or  is  peculiarly 
within  his  knowledge,  the  negative  is  not  to 
be  proved  by  the  prosecutor,  but,  on  the 
contrary,  the  affirmative  must  be  proved  by 
the  defendant,  as  matter  of  defence.^ 

Section  VI. 
Evidence  confined  to  the  Point  in  Issue, 
No  evidence  can  be  admitted  which  does  Relevancy 

,      .       J     ,  T  ,1        •  of  evidence. 

not  tend  to  prove  or  disprove  the  issue 
joined.  In  criminal  proceedings  the  neces- 
sity is  stronger,  if  possible,  than  in  civil,  of 
strictly  enforcing  the  rule,  that  the  evidence 
is  to  be  confined  to  the  point  in  issue  ;  for 
where  a  prisoner  is  charged  with  an  offence, 
it  is  of  the  utmost  importance  to  him  that 
the  facts  laid  before  the  court  should  consist 
exclusively  of  the  transaction  which  forms 
the  subject  of  the  trial,  which  alone  he  can 
be  expected  to  come  prepared  to  answer.  It 
is  therefore  a  general  rule  that  the  facts 
proved  must  be  strictly  relevant  to  the  par- 
ticular  charge,   and   have   no  reference  to 

1  2  Russ.  769. 

2  Arch.  Cr.  L.  180. 


crimes  in 
ono  tranBac 
idon. 


^48  THE  RULES  OF   EVIDENCE. 

any  conduct  of  the  prisoner  unconnected 
with  such  charge.  Therefore  it  is  not 
allowable  to  show  on  the  trial,  that  the 
prisoner  has  a  general  disposition  to  commit 
the  same  kind  of  ofience  as  that  for  which 
he  stands  charged.^ 
of^Mveraf'^  Generally  speaking,  it  is  not  competent  to 
.  a  prosecutor  to  prove  a  man  guilty  of  one 
crime  by  proving  him  guilty  of  another  un- 
connected crime  ;  but  where  several  crimes 
are  connected  together,  and  form  part  of  one 
entire  transaction,  then  the  one  is  evidence 
to  show  the  character  of  the  other.  In  the 
case  of  R.  v.  Wylie?  Lord  Ellenborough 
said,  he  remembered  a  case  where  a  man 
committed  three  burglaries  in  one  night ; 
he  took  a  shirt  at  one  place,  and  left  it  at 
another ;  and  they  were  all  so  connected, 
that  the  court  went  through  the  history  of 
the  three  different  burglaries.  So  where 
there  were  three  indictments  against  the 
prisoner  for  setting  fire  to  three  ricks  be- 
longing to  three  different  persons,  and  it 
appeared  that  the  ricks  which  were  in  sight 
of  each  other  were  set  on  fire  one  imme- 
diately after  the  other,  but  the  strongest 
evidence  being  as  to  the  last,  that  indict- 
ment was  tried  first ;  the  confession  of  the 

1  2  Russ.  772. 

2  2  Leach,  983. 
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prisoner  relating  to  all  the  three  ricks,  and 
the  evidence  of  an  accomplice  as  to  aU,  were 
admitted,  as  the  whole  constituted  part  of 
the  same  transaction.^ 

Where  several  are  proved  to  be  engaged  f^^^ 
in  the  same  design,  the  acts  and  declara-  }SS?^'ie 
tions  of  one  in  furtherance  of  that  design  SlS^'i^^^'" 
may  be  received  in  evidence  against  another 
though  not  present ;  and  it  seems  to  make 
no  diflFerence  as  to  the  admissibility  of  the 
act  or  declaration  of  a  conspirator  against  a 
defendant,  whether  the  former  be  indicted 
or  not,  or  tried  or  not  with  the  latter ;  for 
the  making  one  a  co-defendant  does  not 
make  his  acts  or  declarations  evidence 
against  another,  any  more  than  they  were 
before  ;  the  principle  upon  which  they  are 
admissible  at  all,  is,  that  the  act  or  declara- 
tion of  one  is  that  of  both  united  in  one 
common  design,  a  principle  which  is  wholly 
unaffected  by  the  consideration  of  their 
being  jointly  indicted.  Neither  does  it 
appear  to  be  material  what  the  nature  of  the 
indictment  is,  provided  the  offence  involve  a 
conspiracy.  Thus,  upon  an  indictment  for 
murder,  if  it  appeared  that  the  others, 
together  with  the  prisoner,  conspired  to 
perpetrate  the  crime,  the  act  of  one,  done 
in   pursuance  of  that  intention,  would  be 

1  2  RusB.  775  ;  R  v.  Lonrj,  6  C.  &  P.  179. 
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evidence  against  the  rest.  So  where  in  a 
case  of  forgery,  several  persons  had  been 
shown  to  be  connected  together  in  respect 
of  the  charge  contained  in  the  indictment, 
it  was  held  that  what  was  said  by  one  of 
them  to  a  witness,  when  they  were  met 
together  on  the  subject  of  the  present 
forgery,  was  evidence  against  the  others, 
although  the  person  who  said  it  was  not 
upon  his  trial.^ 
Proof  of  Where  it  becomes  necessary  to  prove  a 

knowledge,  guilty  knowledge  on  the  part  of  a  prisoner, 
evidence  of  other  offences  committed  by 
him,  though  not  charged  in  the  indictment, 
is  admissible  for  that  purpose.  Thus  upon 
an  indictment  for  uttering  a  forged  bank 
note,  knowing  it  to  be  forged,  evidence  may 
be  given  of  other  forged  notes  having  been 
uttered  by  the  prisoner,  in  order  to  show 
his  knowledge  of  the  forgery.  So  on  a 
prosecution  for  uttering  counterfeit  money, 
it  is  the  practice  for  the  purpose  of  showing 
a  guilty  knowledge  to  receive  proof  of  more 
than  one  uttering  committed  by  the  party 
about  the  same  time,  though  only  one 
uttering  be  charged  in  the  indictment.^ 
?«>o^of  If  it  be  material  to  show  the  intent  with 

intention 

^roSoition  "^^^^^  ^^®  ^^*  charged  was  done,  evidence 

1  R,  V.  Stamrfield,  1  Lew.  118  ;  2  Russ.  773. 

2  2  Buss.  777. 
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may  be  givea  of  a  distinct  offence  not  laid 
in  the  indictment.  Thus  upon  an  indict- 
ment for  maliciously  shooting,  if  it  be 
questionable  whether  the  shooting  was  by 
accident  or  design,  proof  may  be  given  that 
the  prisoner  at  another  time  intentionally 
shot  at  the  same  person.^  So  on  the  trial  of 
an  indictment  for  murder,  former  grudges 
and  antecedent  menaces  are  admitted  to  be 
given  in  evidence  as  proof  of  the  prisoner's 
malice  against  the  deceased.^ 

As  other   acts    and  declarations   of    the  For  the 

defence. 

prisoner,  besides  those  charged  in  the 
indictment,  may  be  given  in  evidence  on 
the  part  of  the  prosecution,  so  he  himself 
in  his  defence  may  in  some  cases  prove 
other  acts  and  declarations  of  his  own  as 
evidence  of  his  innocence.  Thus  on  a  charge 
of  murder,  expressions  of  good-will,  and 
acts  of  kindness,  on  the  part  of  the  prisoner 
towards  the  deceased,  are  always  considered 
important  evidence,  as  showing  what  was 
his  general  disposition  towards  the  deceased, 
from  which  the  court  may  be  led  to  con- 
clude, that  his  intention  could  not  have 
been  what  the  charge  imputes.^ 

The  rule  is  clear  and  general,  that  no 


1  R.  V.  Voke,  R.  &  R.  531. 

2  2  Russ.  778. 

3  IPhiU.  E\.470. 
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question  can  be  put  which  is  not  relevant  to 
the  issue  (unless  for  the  purpose  of  impeach- 
ing the  credit  of  a  witness) ;  but  the  appli- 
cability of  the  rule  must  obviously  depend 
upon  the  particular  circumstances  of  each 
individual  case,  and  will  not  admit  of  a 
general  demonstration. 
Evidence  of      In  all  Criminal  prosecutions  the  prisoner 

character.       ^  ^    ^  ' 

is  always  permitted  to  call  witnesses  to 
speak  to  his  general  character,  who  are 
usually  examined  in  his  behalf,  as  to  how 
long  they  have  known  him,  and  what  his 
general  character  for  honesty,  humanity,  or 
peaceable  conduct  (according  to  the  nature 
of  the  offence  charged)  has  been  during  that 
time.  The  inquiry  ought  manifestly  to  bear 
some  analogy  and  reference  to  the  nature  of 
the  charge  against  the  prisoner ;  on  a  charge 
of  stealing,  it  would  be  irrelevant  and  absurd 
to  inquire  into  his  loyalty  or  humanity ;  on 
a  charge  of  high  treason,  it  would  be  equally 
absurd  to  inquire  into  his  honesty  and 
punctuality  in  private  dealings.  The  in- 
quiry must  also  be  made  with  reference  to 
the  general  character  of  the  prisoner ;  for  it 
is  general  character  alone  which  can  afford 
any  test  of  general  conduct,  or  raise  a  pre- 
sumption that  the  person  who  had  main- 
tained a  fair  reputation  down  to  a  certain 
period  would  not  then  begin  to  act  an  un- 
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•worthy  part ;  and  therefore  proof  of  par- 
ticular transactions  in  which  the  prisoner 
may  have  been  concerned  is  inadmissible.^ 

Section  VII. 
Of  the  Competency  of  Witnesses. 
The  defendant,  or  any  person  jointly  named  incompe- 

tency  of 

and  included  with  him  in  the  charge,  cannot  defendant 
be  allowed  to  give  evidence  on  the  trial  ;^ 
but  where  two  or  more  persons  are  included 
in  the  same  charge,  and  one  of  them  pleads  ^^^^^ 
guilty,  he  will  be  an  admissible  witness  ^^^® 
either  for  the  Crown  or  the  other  defend- 
ants. In  like  manner,  where  there  is  no 
evidence  materially  affecting  one  or  more  of 
several  defendants,  it  is  customary  to  direct 
the  acquittal  of  those  who  are  not  affected, 
so  as  to  give  an  opportunity  to  the  other 
defendant  or  defendants  to  avail  themselves 
of  their  testimony.^  Thus,  on  the  trial  of 
the  mutineers  of  the  "Bounty"  before  a 
naval  court-martial,  in  1792,  Norman,  one  of 
the  prisoners,  was  not  materially  affected  by 
the  evidence  for  the  prosecution,  and  it  was 
proposed  on  the  part  of  the  other  prisoners 
to  take  his  acquittal,  and  call  him  as  a 
witness  for  the  defence.     The  court-martial 

1  1  Phill.  Ev.  4tJ9. 

2  6  &  7  Vict.  c.  85;  and  14  &  15  Vict.  c.  99,  s.  3. 

3  Arch.  Cr.  L.  227  ;  R  v.  Payne,  1  C.  C.  349. 


354 


THE  RULES  OF  EVmENCE. 


Inoumpo- 
tsacy  of 
hmatics. 

Ludd 
intervals. 


Of  infants. 


refused  the  application;  but  on  the  case 
being  laid  before  the  law  officers  of  the 
Crown,  the  Board  of  Admiralty  was  advised 
that  the  application  ought  to  have  been 
acceded  to.^ 

All  other  persons,  with  the  exception  of 
husband  and  wife,  for  or  against  each  other^ 
(save  for  the  prosecution  in  cases  of  personal 
injury  done  by  one  to  the  other),  are  admis- 
sible witnesses,  who  have  the  use  of  their 
reason,  and  such  religious  belief  as  to  feel 
the  obligation  of  an  oath.^ 

Lunatics  are  incompetent — that  is,  per- 
sons usually  mad ;  but  if  they  have  intervals 
of  reason,  during  these  lucid  intervals  they 
will  be  competent.* 

So  a  monomaniac  will  be  an  admissible 
witness,  if  the  court  finds  upon  investigation 
that  he  is  avrare  of  the  nature  and  sanction 
of  an  oath,  and  that  he  is  capable  of  under- 
standing the  subject  to  which  he  is  required 
to  testify. 

In  the  case  of  drunkenness,  the  return  of 
sobriety  will  render  the  witness  competent. 

With  respect  to  children,  the  rule  is,  that 


>  2  McArthur,  377- 

'  Where  two  prisoners  are  indicted  and  tried^together, 
the  wife  of  one  is  not  a  competent  witness  for  Uie  other, 
as  the  wife  stands  in  the  same  position  as  the  husband  : 
JL  V.  Thomp9on  and  OtherM,  1  C.  C.  377. 

'  Arch.  Cr.  I^  228. 

*  2  Taylor,  Ev.  1199, 1200. 
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their  competency  does  not  depend  upon  their 
age ;  but  that  a  child  of  any  age  may  be  ex- 
amined, if  capable  of  distinguishing  between 
good  and  evil;  but,  whatever  be  its  age, 
it  cannot  be  examined  without  being  sworn. 
Whether  the  infant  be  competent  or  not,  is 
a  question  for  the  discretion  of  the  court. 
Before  a  child  is  examined,  the  court  must 
be  satisfied  that  the  child  feels  the  binding 
obligation  of  an  oath  from  the  general  course 
of  its  religious  education.^ 

Atheists  are  incompetent  from  defect  of  of  atheist*, 
religious  belie£  The  rule,  as  now  settled, 
appears  to  be  that,  as  far  as  regards  this 
kind  of  incompetency,  infidels  of  this,  and 
all  other  countries,  who  yet  believe  in  a  God, 
the  avenger  of  falsehood,  are  admissible  as 
witnesses;  and  the  only  persons  incompetent 
are  those  who  do  not  believe  in  the  exist- 
ence of  an  omniscient  Supreme  Being,  who 
is  the  rewarderof  truth  and  avenger  of  false- 
hood.^ "  Such  infidels,"  says  Lord  C.  J. 
Willes,  "  who  either  do  not  believe  in  a 
God,  or,  if  they  do,  do  not  think  that  He 
will  either  reward  or  punish  them  in  this 
world  or  the  next,  cannot  be  witnesses  in 
any  case,  nor  under  any  circumstances, 
for    this    plain    reason,    because    an    oath 

1  2  Russ.  970. 

a  2  Taylor,  Ev.  1078. 
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cannot  possibly  be  anj^^ie  or  obligation  to 
them."  1 
Method  of        The  proper  method,  however,  of  adminis- 

adxninister-  .         xi  i 

tog  the  tenng  the  oath  must  vary  according  to  that 
which  the  proposed  witness  himself  considers 
most  obligatory ;  for,  as  the  purpose  is  to 
bind  his  conscience,  every  man  of  every  re- 
ligion should  be  bound  by  that  form  which 
he  himself  thinks  will  bind  his  own  con- 
science most.  Therefore,  a  Mahometan 
should  be  sworn  on  the  Alcoran ;  a  Jew  on 
the  Pentateuch,  with  his  head  covered ; 
Brahmins,  Budhists,  &c.,  according  to  their 
own  peculiar  forms.^ 

The  oath  prescribed  for  witnesses  before 
courts-martial  is  as  follows  : 

Form  of  the  '*  I>  -^-  B'>  ^^  ^^st  Solemnly  swear,  that 
in  the  evidence  I  shall  give  before  the  court 
on  the  present  trial,  I  will,  whether  it  be 
favourable  or  unfavourable  to  the  prisoner, 
declare  the  truth,  the  whole  truth,  and 
nothing  but  the  truth ;  so  help  me  God."  ^ 


oath. 


^  (hnichund  v.  Barker ,  1  Smith's  Lead.  Ca.  204. 

2  2  Russ.  971. 

3  Queen's  Reg.  C.  M.  Persons  from  conscientious 
motives  refusing  to  be  sworn  may,  on  the  court  beinff 
satisfied  of  the  sincerity  of  such  objection,  be  permitted 
to  make  the  foUowing  solemn  affirmation  instead  of  an 
oath  :  "  I,  A.  B.,  do  solemnly,  sincerely,  and  truly  affirm 
and  declare,  that  the  taking  of  any  oath  is,  according  to 
my  religious  belief,  unlawful ;  and  1  do  also  solemnly, 
sincerely,  and  truly  affirm  and  declare,^'  &c.  24  &  25 
Vict.  c.  66,  8.  1. 
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But  this  form  of  oath,  absolute  as  it  seems,  Privileged 
must  be  taken  Avith  an  implied  reservation,  tions. 
that  the  witness  is  not  to  disclose  any  facts 
within  his  knowledge,  which  by  the  law  of 
the  land,  founded  on  considerations  of  jus- 
tice and  of  public  policy,  he  is  forbidden  to 
make  known.  Of  such  a  nature  are  profes- 
sional communications  between  a  client 
and  his  solicitor,  or  counsel,  and  matters 
connected  with  the  government  of  the 
country.^ 

On  similar  grounds  the  official  transac- 
tions between  the  heads  of  the  departments 
of  government  and  their  subordinate  officers, 
are  in  general  treated  as  secrets  of  state. 
Thus  communications   between   a   colonial 
governor  and  his  attorney-general,  on  the 
condition  of  the  colony  or  the  conduct  of  its 
officers,  or  between  such  governor,  and  a 
military   officer   under   his   authority;   the 
report  of  a  military  commission  of  inquiry 
made  to  the  commander-in-chief  f  the  free 
communications  by  a*  commander  of  his  real 
opinions  as  to  the  conduct,  qualifications,  or 
fitness  for  particular  duty  of  any  officer  under 
his  command,^  are  confidential  and  privileged 
matters  which  the  interest  of  the  state  will 
not  permit  to  be  revealed. 

1  2  Bu88.  902. 

2  1  Taylor,  Ev.  836.| 

3  Dawkim  v.  Ix/rd  PauUt,  6  L.  E.  Q.  B.  115. 
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The  privilege,  as  applicable   to"  private 
persons,  is  strictly   confined   to   communi- 
cations made  to  counsel  and  solicitors.     No 
other,   however    confidential,  or  whatever 
be  the  relation  or  employment  of  the  party 
entrusted,    are  privileged.      Therefore    all 
other  professional  persons,  whether  physi- 
cians, surgeons,  or  clergymen,  are  bound  to 
disclose    the    matters    confided    to    them. 
Thus,  where  the  prisoner  being  a  papist,  had 
made  a  confession  before  a  Protestant  clergy- 
man of  the  crime  for  which  he  was  indicted, 
that  confession  was  permitted  to  be  given  in 
evidence  on  the  trial,  and  the  prisoner  was 
convicted  and  executed.^     So  a  confession 
to  a  papist  priest  has  been  held  not  to  be 
privileged.     So  a  banker,  steward,  servant, 
or  private  friend,  is  bound  to    disclose   a 
communication,  however  confidential.^ 

Section  VIII. 

Of  the  Examination  of  Witnesses, 

^^^^        After  a  witness  has  been  regularly  sworn, 

chief.         the  party  who  has  called  him  proceeds  to 

examine  him  in  chief ;  respecting  which  ex- 

1  In  Bi^oad  v.  Pt«,  3  C.  &  P.  518,  Best,  C.  J.,  after 
recognizing  this  decision,  said,  ''I  for  one  will  never 
compel  a  clergyman  to  disclose  communications  made  to 
him  by  a  prisoner,  but  if  he  chooses  to  disclose  them,  I 
shall  receive  them  in  evidence.'* 

3  2  Buss.  903. 
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amination  the  most  important  rule  is,  that  Leading 
leading  questions  must  not  be  put  to  the  ^"^  ^"" 
witness;  that  is,  questions  which  being 
material  to  any  of  the  points  in  issue,  plainly 
suggest  to  him  the  answer  which  he  is  ex- 
pected to  make.  But  this  objection  is  not 
allowed  to  be  applied  if  the  question  is 
merely  introductory,  and  one  which  if 
answered  by  yes  or  no,  would  not  be  conclu- 
sive on  any  of  the  points  of  the  issue  ;  for  it 
is  necessary  to  a  certain  extent  to  lead  the 
mind  of  the  witness  to  the  subject  of  the 
inquiry.^  Again,  a  witness  will  occasion- 
ally be  allowed  to  be  led,  where  an  omission 
in  his  testimony  is  evidently  caused  by  want 
of  recollectioriy  which  a  suggestion  may  assist. 
Thus,  when  a  witness  stated  that  he  could 
not  recollect  the  names  of  the  members  of  a 
firm,  so  as  to  repeat  them  without  sugges- 
tion, but  thought  that  he  might  possibly 
recognize  them  if  suggested,  this  was  per- 
mitted to  be  done.  So  for  the  purpose  of 
identification,  the  witness  may  be  directed 
to  look  at  a  particular  person,  and  say 
whether  he  is  the  man.  So  where  a  witness  Pointing  out 
is  called  to  contradict  another,  who  has  ^  °°^"* 
denied  having  used  certain  expressions,  the 
party  examining  is  permitted  to  ask  whether 
the  particular  words  denied  were  not  in  fact 

^  2  Buss.  913. 


360 


THE  BULBS  OF   EVIDENCE. 


Leading  an 

adverse 

witness. 


Oontradic- 
tUmof  an 
adverse 
witness. 


uttered  by  the  former  witness ;  but  this  rule 
seems  only  to  apply  to  such  expressions  as 
in  themselves  are  not  evidence  in  the  cause ; 
the  object  of  relaxing  the  general  rule  being 
simply  to  exclude  the  other  parts  of  the  con- 
versation which  would  not  be  admissible.^ 

If  a  witness  should  appear  to  be  in  the 
interest  of  the  opposite  party,  or  unwilling 
to  give  evidence,  the  court  may  deem  it  right 
to  relax  the  rule  against  leading  questions, 
and  allow  the  examination  in  chief  to  assume 
something  of  the  form  of  a  cross-examina- 
tion. It  is  entirely  in  the  discretion  of  the 
court  to  determine  how  far  it  will  allow  the 
examination  in  chief  to  be  by  leading  ques- 
tions.^ 

The  question  how  far  a  party  is  at  liberty 
to  discredit  his  own  witness  has  recently 
been  settled,  as  regards  the  superior  courts, 
by  the  following  salutary  enactment,  em- 
bodying a  rule  of  practice,  which  a  court, 
martial  would  do  well  in  following  under 
similar  circumstances.  '*  A  party  producing 
a  witness  shall  not  be  allowed  to  impeach 
his  credit  by  general  evidence  of  bad  cha- 
racter, but  he  may,  in  case  the  witness  shall, 
in  the  opinion  of  the  judge,  prove  adverse,^ 

1  2  Taylor,  Ev.  1217. 

*  2  Koss.  915. 

*  "Adverse"  means  "hostile,*'  not  "unfavourable  :" 
areenowjh  v.  EccUs,  28  L.  J.  C.  P.  160. 


THE  RULES  OF  EVIDEXCE.  861 

contradict  him  by  other  evidence,  or,  hy  leave 
of  the  judge,  prove  that  he  has  made  at  other 
times  a  statement  inconsistent  with  his  pre- 
sent testimony ;  but  before  such  last-men- 
tioned proof  can  be  givcD,  the  circumstances 
of  the  supposed  statement  sufficient  to  desig- 
nate the  particular  occasion,  must  be  men- 
tioned to  the  witness,  and  he  must  be  asked 
Nvhether  or  not  he  has  made  such  state- 
ment/* 1 

Thouffh  a  witness  can  testify  only  to  such  >viioutt 
facts  as  are  within  his  own  knowledge  and  n^«^y  rofrosu 

.  ,  ,*="  his  momory 

recollection,  he  is  sometimes  permitted  to  ^^y  »«toH. 
refresh  and  assist  his  memory  hy  the  use  of 
a  written  instrument,  memorandum,  or  entry 
in  a  book.  But  this  course,  excepting  in 
the  case  of  scientific  witnesses  referring  to 
professional  books  as  the  foundation  of  their 
opinions,  can  only  be  adopted,  where  the 
writing  has  been  made,  or  its  accuracy  recog- 
nized, at  the  time  of  the  fact  in  question,  or 
at  farthest,  so  recently  afterwards,  as  to 
render  it  probable  that  the  memory  of  the 
witness  had  not  then  become  defective.^ 

On  some  particular  subject,  positive  and  J^J^^J'^Jf 
direct  testimony  may  often  be  unattainable ; 
and  in  such  cases  a  witness  is  allowed  to 
testify  as  to  his  belief  or  opinion,  or  even  to 


1  17&18Vict.  c.  125,  8.  22. 
«  2  Taylor,  Ev.  1218. 
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draw  inferences  respecting  the  fact  in  ques- 
tion, from  other  facts,  provided  these  last 
facts  are  within  his  personal  knowledge. 
Nor  is  this  course  fraught  with  much  danger ; 
because  a  witness  who  testifies  falsely  as  to 
his  hdief,  is  equally  liable  to  be  convicted  of 
perjury,  with  the  man  who  swears  positively 
to  a  fact,  which  he  knows  to  be  untrue.  In 
conformity  with  this  rule,  which  admits 
evidence  of  opinion  on  the  ground  of  neces- 
sity, witnesses  are  constantly  permitted  to 
express  their  belief  respecting  the  identity 
of  persons  and  things,  as  also  respecting  the 
genuineness  of  disputed  handwriting} 
Skilled  This  lax  mode  of  examination  chiefly  pre- 

vails  on  questions  of  science,  or  trade,  where, 
from  the  difficulty,  and  occasional  impossi- 
bility, of  obtaining  more  direct  and  positive 
evidence,  persons  of  skill,  sometimes  called 
experts,  are  allowed  not  only  to  testify  to 
facts,  but  to  give  their  opinions  on  evidence. 
Thus  the  opinions  of  medical  men  are  con- 
stantly admitted  as  to  the  cause  of  disease 
or  death,  or  the  consequences  of  wounds,  or 
the  treatment  of  sickness ;  and  as  to  the 
sane  or  insane  stat«  of  a  person's  mind,  as 
collected  from  a  number  of  circumstances, 
and  as  to  other  subjects  of  professional  skill.^ 

1  2  Taylor,  Ev.  1227. 

2  lb.  1228. 
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So  the  opinions  of  experienced  officers  are 
taken  respecting  questions  of  military 
practice.^  In  short,  it  may  be  laid  down 
as  a  general  rule,  that  the  opinion  of 
witnesses  possessing  peculiar  skill  is  ad- 
missible, whenever  the  subject-matter  of 
inquiry  is  such,  that  inexperienced  persons 
are  unlikely  to  prove  capable  of  forming  a 
correct  judgment  upon  it  without  such  as- 
sistance; in  other  words,  when  it  so  far 
partakes  of  the  character  of  a  science  or  art, 
as  to  require  a  course  of  previous  habit  or 
study,  in  order  to  obtain  a  competent  know- 
ledge of  its  nature.^ 

The  opinions  of  scientific  witnesses  are 
admissible  in  evidence,  not  only  where  they 
rest  on  the  personal  observation  of  the  wit- 
ness himself,  and  on  facts  within  his  own 
knowledge,  but  even  where  they  are  merely 
founded  on  the  case,  as  jproved  by  other  ivvt- 
nesaes  on  the  trial.  Thus,  in  an  action  for 
unskilfully  navigating  a  ship,  a  Master  of 
the  Trinity  House,  or  other  nautical  witness, 
may  be  asked  what  judgment  he  can  form 
with  respect  to  the  proper  or  improper  navi- 
gation of  the  ship,  assuming  the  facts  stated 
in  evidence  to  be  true.  So  upon  a  question 
of  sea-worthiness,  experienced  shipwrights 

1  Bradley  T.  Arthur,  4  B.  &  C.  295. 

2  2  Taylor,  Ev.  1229. 

R   2 


364  THE  RULES  OF  EVIDENCE. 

have  frequently  been  called  to  give  an 
opinion  as  to  whether  a  ship  in  the  state  in 
which  the  one  in  question  was  sworn  to  be 
on  a  certain  day  of  the  voyage,  could  have 
been  sea-worthy  when  the  policy  was  ef- 
fected.^ 
Foreign  In  conformitv  with  the  general  rule,  which 

laws  mvist  ,  •  °  ' 

h^ox^'^rts  ^^™^^s  in  evidence  the  opinions  of  skilled 
witnesses  on  all  subjects  of  science,  the  exis- 
tence and  meaning  oithe  laws,  as  well  written 
as  unwritten,  and  of  the  usages  and  customs 
of  foreign  states,  may,  and  indeed  must,  be 
proved  by  calling  professional  or  official 
persons  to  give  their  opinions  on  the  sub- 
ject.^ 

Evidence  of       It  romaius  ouly  to  mention  the  examina- 

iiccompUoos,  ,.  , 

tion  of  accompCices,  whose  testimony  is 
admitted  from  necessity,  it  being  often  im- 
possible, without  having  recourse  to  such 
evidence,  to  bring  the  principal  offenders  to 
justice.  The  degree  of  credit  which  ought 
to  be  given  to  the  testimony  of  an  accom- 
plice, is  a  matter  exclusively  within  the  pro- 
vince'  of  the  court.  It  has  sometimes  been 
said  that  the  court  ought  not  to  believe  him 
unless  his  testimony  is  corroborated  by  other 
evidence,  and,  without  doubt,  great  caution 
in  weighing  such  testimony  is  dictated  by 

1  2  Taylor,  Ev.  1232. 
a  lb.  1233. 
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prudence  and  reason.  But  no  positive  rule  of 
law  exists  on  the  subject.  It  is  true  that  it  has 
become  the  settled  course  of  practice  in  the 
ordinary  criminal  courts  for  the  judge  to 
advise  the  jury  not  to  convict  a  prisoner 
upon  the  sole  and  uncorroborated  testimonj'' 
of  an  accomplice.^ 

After  the  examination  in  chief  is  closed,  cross-ex- 

,  .  -.,  T  aminatiou. 

the  other  party  is  at  liberty  to  proceed  to 
cross-examination,  without  regard  generally 
to  the  rule  restricting  examinations  in  chief 
with  respect  to  leading  questions,  neither  is 
he  confined  to  the  evidence  given  in  the 
examination  in  chief. 

It  is  admitted  on  all  hands  that  leading  Leading 

,  .     questions 

questions  may  in  general  be  asked ;  but  this  auowawe. 
does  not  mean  that  the  cross-examiner  may 
go  the  length  of  putting  the  very  words 
into  the  mouth  of  the  witness  which  he  is 
to  echo  back  again ;  neither  does  it  sanction 
the  putting  of  a  question  which  assumes 
that  facts  have  been  proved  which  have  not 
been  proved,  or  that  particular  answers  have 
been  given  contrary  to  the  fact.^ 

The  rule  which  confines  evidence  to  the  Relevancy 

.     .       .        .  1  11  11  n      /I  of  questions. 

points  in  issue,  and  excludes  all  proof  of 
such  collateral  facts  as  afford  no  reasonable 
inference  with  respect  to  the  principal  mat- 

i  2  Taylor,  Ev.  850.  f 

a  lb.  1241. 
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ters  in  dilute,  is  not  usually  applied  ia 
cross-examinations  with  the  same  strictness 
as  examinations  in  chief;  but  great  latitude 
of  interrogation  is  sometimes  permitted, 
when,  from  the  temper  or  conduct  of  the 
witness,  or  from  other  circumstances,  such 
course  seems  essential  to  the  discovery  of 
truth,  or  where  the  cross-examiner  will  un- 
dertake to  show  at  some  subsequent  stage  of 
the  trial,  by  other  evidence,  the  relevancy  of 
the  question  put.^  On  this  head  it  is  diffi- 
cult to  lay  down,  or  rather  to  apply,  any 
precise  general  rule.  Still  the  following 
subsidiary  rules  have  been  clearly  esta- 
blished, which  in  a  great  measure  point  out 
the  limits  within  which  questions  on  cross- 
examination  must  be  confined. 

1st.  No  question  respecting  any  fact  vn^e- 
levant  to  the  issue  can  be  put  to  a  witness  on 
cross-examination  for  the  mere  purpose  of 
impeaching  his  credit  by  contradicting  him ; 
and  if  any  such  question  be  inadvertently 
put  and  answered,  the  answers  of  the  wit- 
ness will  be  conclusive, 
imi>cach-  2ndly.  With  the  view  of  impeaching  the 
i  hanicter  of  cJucvocter  of  a  witness,  he  may  always  be 

rt  Witness.  ^  **  •' 

asked  on  cross-examination  questions  with 
regard  to  alleged  ci^imes,  or  other  improper 
conduct  on  his  part ;  though  he  is  not  ob- 

^  2  Taylor,  Ev.  1244. 
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liged  to  answer  questions,  the  answers  to  a  witness  is 

,  ,  not  obliged 

which  have  a  tendency  to  expose  him  to  a  ^f^*"**® 
penalty,  or  to  any  kind  of  punishment,  or 
to  a  criminal  charge  (as,  for  instance,  if  he 
be  asked  whether  he  has  been  guilty  of 
theft,  fraud,  or  any  offence  subjecting  him 
to  a  criminal  proceeding) ;  and  here,  if  the 
fact  inquired  into  be  relevant  to  the  issue,  it 
may  be  proved  by  other  evidence,  although 
denied  by  the  witness;  but  if  it  be  irre- 
levant, the  answer  of  the  witness,  if  he  make 
any,  must  be  regarded  as  conclusive ;  and 
whether  he  answers  or  not,  no  independent 
proof  can  be  given  to  establish  the  truth 
of  the  imputation,  except  in  the  case  of  a 
previous  conviction  for  felony  or  misde- 
meanor.^ 

3rdly.  With  respect  to  all  questions  put  impeach- 

^  .         .  /.  1       mentofthe 

to  a  witness  on  cross-examination  for  the  credit  of  a 

wltness.- 

1  2  Taylor,  Ev.  1247.  It  is  enacted  by  28  Vict  c.  18,  s. 
6,  **  A  witness  may  be  questioned  as  to  whether  he  has 
been  convicted  of  any  felony,  or  misdemeanor,  and  upon 
being  so  questioned,  if  he  either  denies,  or  does  not 
admit  the  fact,  or  refuses  to  answer,  it  shall  be  la^i^  for 
the  cross-examining  party  to  prove  such  convictioQ ;  and 
a  certificate  containing  the  substance  and  effect  only 
(omitting  the  formal  part)  of  the  indictment,  and  con- 
viction for  such  offence,  purporting  to  be  signed  by  the 
clerk  of  the  court,  or  other  officer  having  the  custody  of 
the  records  of  the  court  where  the  offender  was  convioted, 
or  by  the  deputy  of  such  clerk  or  officer,  shall  upon  proof 
of  the  identity  of  the  person,  be  sufficient  evidenoe  of  the 
said  conviction,  without  proof  of  the  signature  or  official 
character  of  the  person  appearing  to  have  signed  the 
same.*' 
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purpose  of  directly  testing  his  credit,  it  may 
be  broadly  laid  down,  that  if  the  questions 
relate  to  relevant  facts,  the  answers  may  be 
contradicted  by  independent  evidence;  if  to 
irrelevant*  they  cannot.  Thus  it  is  enacted, 
by  28  Vict.  c.  18,  s.  4 :  "  If  a  witness,  upon 
cross-examination  as  to  a  former  statement 
made  by  him  relatiTe  to  the  subject-matter 
of  the  indictment  or  proceedings^  and  incon- 
sistent with  his  present  testimony,  does  not 
distinctly  admit  that  he  has  made  such 
statement,  proof  may  be  given  that  he  did 
in  fact  make  it;  but  before  such  proof  can 
be  given,  the  circumstances  of  the  supposed 
statement  sufficient  to  designate  the  par- 
ticular occasion  must  be  mentioned  to  the 
witness,  and  he  must  be  asked  whether  or 
not  he  has  made  such  statement.  The  same 
rule  applies  to  previous  statements  in 
writing."  ^ 

It  becomes  then  necessary  to  ascertain 


^  2S  Vict,  c  IS,  8.  5.  ''A  witness  nuty  be  cross^x- 
amined  as  to  previoos  statements  made  by  him  in  writing 
or  reduced  into  writing  relatiTe  to  the  snbject-matter  of 
the  indictment  or  proceeding,  withoat  sach  writing  being 
shown  to  him  ;  bat  if  it  is  intended  to  contradict  such 
witness  by  the  writing,  his  attention  mnst,  before  soch 
contradictory  proof  can  be  given,  be  called  to  those  parts 
of  the  writing  which  are  to  be  nsed  for  tiie  purpose  of  so 
oontradictang  him  :  Prorided  always,  that  it  should  be 
competent  for  the  judge,  at  any  time  daring  the  trial,  to 
reooire  the  production  of  the  writing  for  his  inspection, 
ana  he  may  tiiereopon  make  use  of  it  for  the  purposes  of 
the  trial  as  he  may  think  fit.'* 
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what  matters  connected  with  the  witness 
are  or  are  not  relevant;  and  here,  in  ad- 
dition to  what  has  been  already  stated,  it 
should  be  observed,  that  inquiries  respecting 
the  previous  conduct  of  the  witness  will 
almost  invariably  be  regarded  as  irrelevant, 
provided  such  conduct  be  not  connected 
with  the  cause  or  the  parties.  Therefore, 
if  a  witness  be  questioned  on  cross-ex- 
amination respecting  the  commission  of 
crimes  by  him  on  some  former  occasion,  his 
answers,  except  in  the  case  of  an  actual 
conviction,  must  be  taken  as  conclusive. 
This  rule  is  founded  on  two  reasons  :  first, 
that  a  witness  cannot  be  expected  to  come 
prepared  to  defend  all  the  actions  of  his 
life ;  and  next,  that  to  admit  contradictory 
evidence  on  such  points  would  of  necessity 
lead  to  inextricable  confusion  by  raising  an 
almost  endless  series  of  collateral  issues.^ 

Still  the  credit  of  a  witness  may  be  im- 
peached by  evidence  reflecting  on  his 
character  for  veracity,  and  witnesses  may 
be  called  to  prove  that  they  would  not 
believe  him  on  his  oath ;  but  the  questions 
must  be  limited  to  general  reputation,  and 
evidence  of  particular  facts  will  not  be 
admissible.^ 

1  2  Taylor,  Ev.  1248. 

2  R,  V.  Brown,  1  C.  C.  70. 

R  3 
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Rc-cxami-        After    2L    witncss    has     been    cross-exa- 

iiatioiiB. 

mined,  the  party  who  called  him  has  a 
right  to  re-exandine  him,  and  to  ask  all 
questions  which  may  be  proper  to  draw 
forth  an  explanation  of  the  meaning  of  the 
expressions  used  by  the  witness  on  cross- 
examination,  if  they  be  in  themselves 
doubtful ;  and  also  of  the  motive,  or  pro- 
vocation, which  induced  the  witness  to  use 
those  expressions  ;  but  he  has  no  right  to  go 
farther,  and  to  introduce  matter  new  in 
itself,  and  not  suited  to  the  purpose  of  ex- 
plaining either  the  expressions  or  motives  of 
the  witness.^ 

Whenever  evidence   of   new    matter    is 
adduced  on  the  part  of  the  defence,  which 
the  prosecutor  could  not  foresee,  he  will  be 
entitled  to  give  evidence  in   reply  to  con- 
tradict it,  but  will  be  confined  exclusively  to 
the  neia  points  introduced  by  the  prisoner.^ 
Evidence  of      The  evidcuce  of  a  single  witness,  if  be- 
witness.      lieved,   IS   sufficient  to   support   a   charge. 
tivTlSeof^^^   the   value   of  testimony   depends   on 
testimony,    manifold  considerations :  for  instance,  the 
opportunities  of  seeing  and  hearing,  previous 
familiarity  with  the  subject-matter  of  the 
question,  acquaintance  with  all  the  surround- 
ing circumstances  of  the  transaction,  pro- 

1  2  Taylor,  Ev.  1277. 

2  R  V.  Fro8t,  9  C.  &  P.  159. 
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fessional  knowledge  touching  matters  of 
professional  experience,  the  interest  of  the 
witness  as  affecting  the  bias  of  his  mind,  the 
position,  and  character  for  veracity,  the  in- 
telligence, demeanour  and  manner  of  the 
witness  (especially  when  under  cross-exami- 
nation), the  substantial  coincidence  of  the 
evidence  with  other  circumstances  in  the 
case ;  in  truth,  all  the  complicated  network 
of  facts  which  interlaces  the  ordinary  texture 
of  human  life  must,  as  different  points  arise, 
be  carefully  unravelled  by  every  judicial 
tribunal.  The  same  reasoning  applies  when 
the  court  is  called  upon  to  strike  the  balance 
between  conflicting  evidence;  and  it  must 
always  be  remembered  that  slight  discre- 
pancies are  proofs  of  veracity,  rather  than 
the  contrary ;  one  eye-witness  scarcely  ever 
sees  a  transaction  precisely  in  the  same 
light  or  reports  it  in  the  same  words  as 
another.  Paley  justly  states,  that  "the  usual 
character  of  human  testimony  is  substantial 
truth  under  circumstantial  variety."  On  the 
other  hand,  facts  coincident  in  every  parti- 
cular recounted  by  two  witnesses  in  coinci- 
dent terms,  savour  of  preconcerted  falsehood; 
for  absolute  consistency  and  minute  agree- 
ment in  details  induce  a  strong  suspicion  of 
confederacy  and  fraud.  The  principle  on 
which  the  credibility  of  human   evidenca 
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must  be  determined  has  been  well  defined 
by  Bishop  Butler  : 

"'Probable  evidence  in  its  very  nature 
affords  but  an  imperfect  kind  of  information ; 
and  is  to  be  considered  as  relative  only  to 
beings  of  limited  capacities.  For  nothing  which 
is  the  possible  object  of  knowledge,  whether 
past,  present,  or  future,  can  be  probable  to 
an  infinite  intelligence ;  since  it  cannot  but 
be  discerned  absolutely  as  it  is  in  itself,  cer- 
tainly true,  or  certa,inly  false.  But  to  us, 
probcMlity  is  the  very  guide  of  life* " 

The  couii)  has  always  a  discretionary 
power  of  recalling  witnesses  at  any  stage  of 
the  trial ;  and  putting  such  legal  questions 
to  them,  as  the  exigencies  of  justice  require. 

Section  IX. 

Of  Written  Evidence. 

1.  Public  Documents.    2.  Private  Documents. 
General  The  ffcncral  rule  is — that  the  contents  of 

rule.  *^ 

a  written  instrument  can  only  be  proved  by 
the  production  of  the  instrument  itself. 
This  rule  is  subject  to  many  exceptions. 
When  evidence  of  an  inferior  nature,  whether 
by  parol,  or  copy,  is  admissible  in  proof  of 
the  contents  of  a  written  instrument,  it  falls 
within  the  definition  of  secondary  evidence 
— a  term  almost  exclusively  applied  to  evi- 
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deuce  of  this  description,  although  in  its 
general  import  of  wider  signification. 

1.  Public  statutes  need  no  proof — being  ^^[^"^ 
supposed  to  exist  in  the  memories  of  all.  documents. 
Still,  for  certainty  of  recollection,  reference 
is  made  to  the  printed  statute-book,  which 
is  produced  as  evidence  in  all  courts  subject 
to  the  laws  of  England.  The  public  acts 
of  government,  and  acts  by  the  Queen  in 
her  political  capacity,  are  commonly  an- 
nounced in  the  Gazette,  published  by  the 
authority  of  the  Crown ;  and  of  such  acts 
announced  to  the  public  in  the  Gazette,  the 
Gazette  is  admitted  in  courts  of  justice  to 
be  good  evidence.^  Royal  proclamations, 
the  articles  of  war,  addresses  to  the  Crown, 
may  all  be  proved  in  this  manner :  ^  and 
any  copy  of  any  such  documents,  or  of  private, 
local,  and  personal  Acts  of  Parliament,  if 
purporting  to  be  printed  by  the  Queen's 
printer,  are  admissible  in  evidence.^ 

Great  facilities  for  the  admission  of  pub-  po«umen- 

*  tary  Evi- 

lic  documents  of  all  descriptions  in  evidence  dence  Act. 
have  been  given  by  the  Documentary  Evi- 
dence Act,*  which  enacts,  "  That  whenever 
hy  any  Act  now  in  force  or  hereafter  to  he 
in  force,  any  certificate,  official  or  public 

1  2  Rubs.  805. 

2  2  Taylor,  Ev.  1316. 

8  8  &  9  Vict,  c  113,  s.  3. 
4  lb.  s.  1. 
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document,  or  document  or  proceeding  of  any 
corporation  or  joint-stock  or  other  company, 
or  any  certified  copy  of  any  document,  bye- 
law,  entry  in  any  register  or  other  book,  or 
of  any  other  proceeding,  shall  be  receivable 
in  evidence  of  any  particular  in  any  court 
of  justice,  or  before  any  legal  tribunal,  or 
either  House  of  Parliament,  or  any  com- 
mittee of  either  House,  or  in  any  judicial 
proceeding,  the  same  shall  respectively  be 
admitted  in  evidence,  provided  they  respec- 
tively purport  to  be  sealed  or  impressed 
with  a  stamp,  or  sealed  and  signed,  or  signed 
alone,  as  required,  or  impressed  with  a  stamp 
and  signed,  as  directed  by  the  respective  Acts 
made  or  to  be  hereafter  made,  without  any 
proof  of  the  seal  or  stamp,  where  a  seal  or 
stamp  is  necessary,  or  of  the  signature,  or  of 
the  official  character  of  the  person  appearing 
to  have  signed  the  same,  and  without  any 
further  proof  thereof  in  every  case  in  which 
the  original  record  would  have  been  received 
in  evidence." 

Proof  of  2.  Of  the   proof  of  private   documents. 

Socranenta.  The  executiou  of  all  written  instruments, 
which  by  law  require  attestation,^  must  be 

^  It  will  not  be  necessary  to  prove  by  the  attesting 
witnesg  any  instroment  to  the  Taiidity  of  which  attesta- 
tion is  not  requisite,  aad  sodi  ioftmment  may  be  proved, 
as  if  there  had  been  no  attesting  witness  thereto.  28 
Vict  c.  18,  s.  7. 
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proved  either  by  the  attesting  witness  him- 
self,  or  evidence  of  his  handwriting  if  he  be 
dead  or  cannot  be  found.  In  the  latter  case, 
proof  of  the  handwriting  of  the  attesting 
witness  is  evidence  of  the  execution  of  the 
instrument  by  the  party  therein  named, 
whose  signature  it  purports  to  bear;  and, 
for  the  purpose  of  proving  the  execution,  it 
"will  not  be  necessary  to  prove  the  hand- 
writing of  the  party.  But  with  a  view  to 
establish  identity,  and  to  show  that  the  per- 
son who  executed  the  instrument  is  the  party 
charged,  proof  of  the  party's  handwriting 
may  be  important  and  most  satisfactory 
evidence.^  In  other  cases  the  handwriting 
of  the  person  executing  the  instrument  must 
be  proved. 

"  Comparison  of  a  disputed  writing  with 
any  writing  proved  to  the  satisfaction  of  the 
judge  to  be  genuine,  shall  be  permitted  to  be 
made  by  witnesses ;  and  such  writings,  and 
the  evidence  of  witnesses  respecting  the 
same,  may  be  submitted  to  the  court  and 
jury  as  evidence  of  the  genuineness  or  other- 
wise of  the  writing  in  dispute."  ^  Any  writ- 
ings which  are  proved  genuine  to  the  satis- 
faction of  the  court,  may  be  used  for  the 
purposes  of  comparison,  although  they  may 

1  2  PhUl.  Ev.  214. 

2  28  Vict  c  18,  B.  8. 
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Secondary 
evidence. 


not  be  admissible  in  evidence  for  any  other 
purpose  in  the  trial ;  and  the  comparison 
may  be  made  either  by  witnesses  acquainted 
with  the  handwriting,  or  by  witnesses  skilled 
in  deciphering  handwriting,  or, by  the  court, 
without  the  intervention  of  any  witnesses.^ 

When  a  party  who  desires  to  offer  any 
document  in  evidence  is  unable  to  produce 
the  original  written  instrument,  proof  of  the 
contents  may  be  established  by  secondary 
evidence :  1st,  when  the  original  writing  is 
destroyed  or  lost ;  2ndly,  when  its  produc- 
tion 18  physically  impossible,  or  at  least 
highly  inconvenient ;  3rdly,  when  the  docu- 
ment is  in  possession  of  the  adverse  party, 
who  refuses,  after  notice,  and  in  some  cases 
without  notice,  to  produce  it ;  4thly,  when 
it  is  in  the  hands  of  a  third  party  who  is  not 
compellable  by  law  to  produce  it,  and  who, 
being  called  as  a  witness  with  a  subpoena 
duces  tecum,^  relies  upon  his  right  to  with- 
hold it.3 

1st.  If  the  instrument  be  destroyed  or  losty 
destroyed  or  the  party  Seeking  to  give  secondary  evidence 
of  its  contents  must  give  some  evidence  that 
the. original  once  existed,  and  must  then 
either  prove  its  destruction  positively,  or  at 

1  2  Taylor,  Ev.  1690. 

^  This  is  a  judicial  writ  directed  to  the  witness,  sum- 
moning  him  to  appear  at  the  court,  and  to  produce  any 
books  or  papers  in  his  possession. 

8  1  Taylor,  Ev.  423. 


When 
writing 
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least  presumptively,  by  showing  that  it  has 
been  thrown  aside  as  useless,  or  he  must 
establish  its  loss  by  proof  that  a  search  has 
been  unsuccessfully  made  for  it  in  the  place 
or  places  where  it  was  most  likely  to  be 
found ;  for  this  purpose  the  party  is  gene- 
rally expected  to  show  that  he  has  in  good 
faith  exhausted  in  a  reasonable  degree  all 
the  sources  of  information  and  means  of  dis- 
covery which  the  nature  of  the  case  would 
naturally  suggest,  and  which  were  accessible 
to  him.^ 

2ndly.  The  contents  of  writings  may  be  wheu  pro- 

/_  ,  .,  °,  \     ,     ductionof 

proved  by  secondary  evidence,  when  their  writing 

^  ,  ,  "^  ,  ,  .  impossible. 

production  is  either  physically  impossible, 
or  highly  inconvenient  Thus,  inscriptions 
on  walls  and  fixed  tables,  mural  monuments, 
gravestones,  surveyors'  marks,  or  boundary 
trees,  notices  affixed  on  boards,  and  the  like, 
may  be  proved  by  secondary  evidence,  since 
they  cannot  conveniently,  if  at  all,  be  pro- 
duced in  court.  If  a  document  be  deposited 
in  a  foreign  country,  and  the  laws  or  esta- 
blished usage  of  that  country  will  not  permit 
its  removal,  secondary  evidence  of  its  con- 
tents will  be  admitted,  because  here,  as  in 
the  case  of  mural  inscriptions,  it  is  not  in 
the  power  of  the  party  to  produce  the 
original.^ 

^  1  Taylor,  Ev.  424. 
2  lb.  433. 
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When  3rdlj.  When  the  document  is  in  posses- 

p«»«fe«    sion  of  the  adversary,  toho  withholds  it  at 
^mj.  fJie  trial,  secondary  evidence  of  its  contents 

will  be  admitted,  provided  that  a  notice  to 
produce  the  original  has  been  duly  served 
where  such  notice  is  requisite.  In  order  to 
render  the  notice  available,  it  most  be  first 
shown  that  the  instrument  is  in  the  hands, 
or  under  the  control,  of  the  party  required 
to  produce  it  Of  this  fact  very  slight  evi- 
dence will  raise  a  sufiicient  presumption, 
where  the  document  exclusively  belongs  to 
him,  or  regularly  ought  to  be  in  his  custody, 
according  to  the  course  of  busine&s.  If  the 
instrument  be  in  the  possession  of  a  person 
in  privity  with  the  party,  such  person  need 
not  be  served  with  a  subpoena  duces  tecum, 
or  even  be  called  as  a  witness,  but  a  notice 
given  to  the  party  himself  will  suffice.^ 

A  notice  to  produce  is  unnecessary  where, 
from  the  nature  of  the  charge,  the  defen- 
dant must  Jcnow  that  he  will  be  charged 
with  the  possession  of  an  instrument,  and 
be  called  upon  to  produce  it  at  the  trial.^  A 

1  1  Taylor,  Ev.  434. 

^  lb.  442.  This  exception,  however,  has  been  held 
inapplicable  to  a  charge  of  forgery,  where  the  forged 
instrument,  being  in  the  possession  of  the  prisoner,  it  was 
necessary  for  the  prosecutor  to  serve  him  or  his  attorney 
with  a  notice  to  produce  it,  before  he  could  offer  secondary 
evidence  of  its  contents  :  B.  v.  Haioorth  4  C.  &  P.  254. 
And  on  a  charge  of  perjury,  where  the  prisoner,  a  soli- 
citor, was  indicted  for  having  sworn  that  there  was  no 
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notice  need  not  be  given  to  the  adverse 
party -to  produce  a  paper  of  which  he  has 
fraudulently  or  forcibly  obtained  possession.^ 
So  also  a  notice  will  not  be  required  where 
proof  is  giTon  that  the  adverse  party  or  his 
attorney  has  the  original  instrument  in  court, 
or  has  admitted  the  loss  of  the  document.^ 

4thly.  Secondary  evidence  is  admissible  when 
where  a  document  is  in  the  hands  of  a  possession 
stranger,  who  is  not  compellable  by  laiu  to 
produce  it,  and  who  refiises  to  do  so  when 
summoned  as  a  witness  with  a  subpoena 
duces  tecum,  or  when  sworn  as  a  witness 
without  a  subpoena,  if  he  admits  that  he 
has  the  document  in  court.  In  applying 
this  rule,  it  must  be  carefully  borne  in  mind 
that  the  mere  disobedience  of  a  person 
served  with  a  subpoena  duces  tecum,  will 
not  render  admissible  secondary  evidence  of 
the  contents  of  the  document  which  he  is 
called  upon  to  produce ;  but  the  witness 
must  also  be  justified  in  refusing  the  pro- 
duction, for  otherwise  the  party  will  have  no 
remedy  except  as  against  him.^ 

draft  of  a  certain  statutory  declaration  made  by  his  client. 
No  notice  to  produce  the  draft  had  been  given  to  the 
prisoner,  and  upon  his  trial  it  was  proved  to  have  been 
last  seen  in  his  possession.  In  the  absence  of  such  notice, 
secondary  evidence  was  held  inadmissible :  R.  v.  Elworthi/f 
1  C.  C.  103. 

1  1  Taylor,  Ev.  443. 

2  lb.  444. 

^  lb.  445  ;  Naval  Discipline  Act,  s.  66. 
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The  reason  why  the  rule  is  recognized  at 
all^  is  the  same  as  that  which  admits  parol 
proof,  when  the  adversary,  after  notice, 
refuses  to  produce  a  deed  in  his  possession, 
namely,  that  the  party  oflfering  secondary 
evidence  has  done  all  in  his  power  to  obtain 
the  original  document. 
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No.  I. 


INSTRUCTIONS 

FOR  ALL  COMMANDERS-IN-CHIEF  OF  SQUAD- 
RONS, FOR  ALL  FLAG  COMMANDERS  IN 
THEIR  DIVISIONS,  AND  FOR  ALL  CAP- 
TAINS  OF  SHIPS  AT  SEA  IN  THE  SERVICE 
OF  THE  COMMONWEALTH : 

By  Robert  Blake,  George  Monck,  John  Disbrow, 
and  William  Penn,  Admirals  and  Generals  of  the 
Fleets  set  forth  by  Authority  of  Parliament  of  the 
Commonwealth  of  England  and  for  Defence  of  the 
same. 

Whereas  there  are  and  may  be  from  time  to  time 
sundry  exorbitances  and  miscarriages  amongst  several 
persons  in  the  fleet,  for  restraining  whereof  General 
Councils  of  War  cannot  be  so  frequently  called  tis 
were  requisite :  For  preventing,  therefore,  of  the  same, 
and  for  regulating  and  governing  the  fleet  in  better 
order  for  the  future,  according  to  the  Laws  of  War 
and  Ordinances  of  the  Sea  ordained  and  established 
by  Parliament  of  the  Commonwealth  of  England,  we 
have  thought  expedient  and  do  hereby  oixler  as 
foUoweth  : — 

That  the  First  Article  of  the  said  laws  and  ordi- 
nances be  duly  observed  by  each  commander  of  and 
in  the  fleet,  according  to  the  true  intent  and  tenor 
thereof. 

That  the  chief  flag  (or  commander)  of  each  squadron, 
with  the  assistance  of  the  council  of  war  of  the  squadron 
under  his  command,  do  fully  determine,  sentence,  and 
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punish  all  offences  committed  against  any  and  every 
of  the  Articles  of  the  Laws  of  War  and  Ordinances  of 
the  Sea,  by  any  person  belonging  to  any  of  the  ships 
in  his  respective  squadron,  provided  that  no  execu- 
tion or  sentence  of  loss  of  lite  or  limb  do  proceed  (if 
the  fact  shall  so  deserve),  until  that  we,  the  generals, 
be  made  acquainted  with  the  crime  (the  criminal 
being  still  secured),  as  also  with  'the  depositions 
against  and  defences  made  by  the  offender,  with  all 
circumstances  thereon  depending,  and  the  same  de- 
livered to  the  judge  advocate  of  the  fleet,  to  be  en- 
registered  and  kept  upon  record  :  Provided  also,  that 
no  sentence  for  the  cashiering  of  a  captain  of  any 
vessel  of  war,  of  the  States,  or  in  theu^  service,  do 
pass  until  that  we,  the  generals,  have  had  information 
of  the  whole,  and  that  the  proceedings  be  delivered 
as  above  said  to  be  recorded. 

That  each  commander  bearing  flag  subordinate  to 
the  chief  commander  of  any  squadron  calling  to 
council  with  him  the  commanders  of  the  ships  of  his 
division,  that  shall  be  present,  to  the  number  of  three 
at  least,  have  hereby  power  to  determine,  sentence, 
and  punish  all  offences  against  any  and  every  of  the 
said  Laws  and  Ordinances  of  the  Sea,  that  are  or  shall 
be  conmiitted  within  the  ship  (or  any  ships  of  the 
division)  under  his  command,  provided  that  no 
sentence  of  loss  of  life  or  limb  do  pass  upon  any 
person,  or  of  cashiering  any  captain,  until  we,  the 
generals,  be  made  acquainted  with  all  the  circum- 
stances of  the  proceeding.  And  likewise  provided, 
that  no  sentence  of  cashiering  any  lieutenant,  or 
master  of  any  ship-of-war,  of  the  States,  or  in  their 
service  shall  pass,  until  the  chief  flag  or  commander 
of  that  whole  squadron  be  informed,  as  aforesaid  : 
Ajid  that  the  infonnations  and  depositions  be 
remitted  to  record,  as  in  the  former  section  expressed. 
And  it  is  hereby  likewise  ordered,  that  whensoever 
any  vessels  consisting  of  tliree  sliips-of-war  or  more, 
shall  be  sent  or  conmianded  towards  any  guard  or 
station,  the  commander  of  that  party  shall  have,  and 
hereby  hath  the  same  power  to  punish  any  manner 
of  crime  or  person,  that  is  hereby  given  unto  the  flag 
commander  of  a  division  during  the  time  of  their 
stay  abroad. 
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It  is  further  ordered,  tliat  the  captain  of  each  par- 
ticular ship-of-war  of  the  States,  or  in  their  service, 
ogling  unto  his  assistance  the  lieutenant  of  the  said 
ship  (if  any  be  thereupon  allowed),  with  the  master, 
his  mates,  clerk  of  the  cheque,  gunner,  boatswain, 
and  carpenter  thereof,  have  hereby  power  to  examine, 
bring  to  trial  and  punishment,  any  person  belonging 
to  the  ship  whereof  he  is  commander,  for  any  and 
every  offence  committed  against  any  of  the  said  Laws 
and  Ordinances  of  the  Sea,  or  against  such  other  orders 
as  have  been  formerly,  or  shall  be  made  by  us,  for 
retaining  of  mariners  within  board  of  their  respective 
ships,  for  the  containing  of  them  within  their  duties, 
whilst  on  board,  and  for  the  punishment  of  any  who 
shall  attempt  to  carry  them  thence  without  leave  first 
obtained.    And  this  order  is  further  to  extend  to  the 
punishing  in  like  manner  of  any  offence  committed 
on  shore,  in  any  place  or  harbour  (into  which  any  of 
the  ships  that  are,  or  shall  be,  in  the  service  of  the 
state,  snail  be  sent,  or  may  have  occasion  to  put  in), 
by  any  person  of  or  belonging  to  any  such  ship  or 
vessel,  as  also  of  any  offence  committed  against  oi-ders 
already  made,  or  hereafter  to  be  made  by  us,  for  the 
prevention  of  fire  or  any  other  accidental  mischances 
by  miscarriage  of  light,  taking  tobacco,  selling  strong 
water  or  strong  drink  within  board,  or  the  breach  of 
future  orders, '  for  the  avoiding  of  mischiefs,  and  in- 
conveniences in  the  fleet,  provided  that  no  sentence 
of  loss  of  life  or  limb  do  pass,  nor  the  cashiering  of 
any  officer  having  a  commission  or  warrant  for  his 
place,  but  that  all  such  officers  be  remitted  unto  the 
commander  of  the  party  (if  remote  from  the  fleet), 
or  to  the  flag  commander  of  the  division,  or  to  the  next 
superior  commander  in  the  squadron,  or  (if  he  also 
be  absent)  to  the  chief  flag  or  commander  thereof, 
according  to  the  power  by  us  devolved  imto  every  of 
them  in  the  preceding   sections  :   And  that    each 
person   within  their  cognizance    respectively    may 
receive  sentence,    and    undergo    execution    thereof 
condign  to  his  demerit,  reserving  the  case  of  loss  of 
life  or  limb,  or  cashiering  of  captains  to  our  own 
immediate  knowledge. 

And  it  is  lastly  ordered,  that  according  to  a  foi-mer 
order  of  the  16th  of  May,  1653,  all  commanders  of 
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ships  of  war  in  tlie  service  of  the  state  do,  without 
delay,  repair  on  board  the  flag  of  the  division  under 
which  they  are  ranged,  or  the  chief  flag  of  the 
squadron,  at  all  such  times  as  a  pendant  or  other 
signal  for  a  council  of  war  shall  be  put  forth  by  any  of 
the  said  flags,  upon  penalty  of  the  forfeiture  of  one 
whole  day's  pay  for  the  first  neglect,  and  the  like  for 
the  second,  unless  cause  allowable  be  shown  to  the 
contrary  (in  which  case  they  are  to  send  the  ofl&cer 
nearest  them  in  place  or  command  to  excuse  their 
absence),  and  upon  refusal  of  payment,  to  be  taken 
into  custody  by  the  marshal-general  of  the  fleet,  until 
the  same  be  made.  And  the  same  person  offending  a 
third  time,  to  be  presented  and  proceeded  against 
at  the  next  general  council  of  war,  as  a  contemner  of 
order  and  discipline. 

Given  under  our  hands  and  seal  of  Anchor,  on 
board  the  "  Swiftsure,"  the  16th  day  of  December, 
1653. 

George  Monck. 

William  Pbnn. 


Signed  < 
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m.  II. 


l^AYAL  DISCIPLINE  ACT,  1866. 

Divisions  op  the  Act. 

Part  1.  ArtideB  of  War         .        .  Sections    1  to  46 
„   2.  General  ProviBioiis     .        .  „  47  „  51 
„   8.  Eegulations  as  to  Punish- 
ments .        .        .        .  „  52  „  67 
„   4.  Courts-Martial — 

Constitution  of        .        .  „  58 

Proceedings  of        .        .  „  59  „  69 

„    6.  Penal  Servitude  and  Prisons  „  70  „  83 

;,    6.  Supplemental  Provisions    .  „  84  „  98 

„   7.  Saving  Clause    .        .  „  99  „  101 

PAKT  I. 

Abticles  of  War. 

Section    1.  Public  Worship. 

„         2.  Penalty  for  Misconduct  in  Action. 


» 


)) 


» 


3. 

it 

„  not  Pursuing  the  Enemy  or  As- 
sisting a  Friend. 

4. 

yf 

„  Delaying  the  Service,  Deserting 
Post,  or  Sleeping  on  Watch 
in  Presence  of  Enemy. 

5. 

>» 

„  Misconduct  of  Subordinate  Of- 
ficers in  Action. 

6. 

>» 

„  Spies. 

JJ 

>» 
i> 

a 
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Sectiop    7.  Penalty  for  Aaaisting  the  Enemy. 

„        8.        ff        „  Improper   Communication    with 

the  Enemy. 
9.         „         „  Deserting     Post,     Sleeping     on 

Watch,  Neglect  of  Duty. 
10.         „         „   Mutiny  with  Violence. 
„       11.         „         „   Mutiny  without  Violence. 

12.  „         „   Seducing  from  Duty,  Inciting  to 

Mutiny. 

1 3.  „         „   Civilians  Seducing  from  Duty. 

14.  „         ,,   Mutinous  Assembly — ^using  Se- 
ditious Language. 

„       16.         „         „   Concealing  Traitorous,  or    Mu- 
tinous Practice  or  Words. 

16.  „         „   Striking  or  Attempting  to  Strike 

Superior  Officer. 

17.  „         „   Disobedience,   using  threatening 

Language,  or  behaving  with 
Contempt  to  Superior  Officer. 

18.  „        „   Quarrelling  and  Fighting. 

19.  „         „   Desertion. 

20.  „         „   Seducing  to  Desert. 

21.  „         „   Officer  in  Command  Concealing 

Deserter. 

22.  „         „   Improperly  leaving  Ship  or  Place 

of  Duty. 

23.  „         „   Absence  without  Leave. 

24.  „         „   Desertion — ^Forfeiture  of  Wages, 

Effects,  &c.— Sale  of  Effects. 

25.  „  „  Assisting  to  Desert  or  remain  im- 
properly Absent — Concealing 
a  Deserter. 

26.  „  „  Persuading  to  Desert  or  to  re- 
main improperly  Absent. 

27.  „        It  Profane  Swearing,  Dnmkenness, 

Uncleanliness,  &c. 

28.  „  J,  Officers — Scandalous,  Fraudu- 
lent, Unbecoming  Conduct. 

s2 


)> 
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Section  29.  Penalty  for  Losing,  Stranding,  or  Hazardin 

Ship. 
„       30.         „        „   not  taking  Care  of  Ships  under 

Convoy. 
„       31.  Convoy — Master    of    Merchant    Vessel    to 

Obey  Commanding  Officer. 
„       32.  Penalty  for  Receiving   Unauthorized    Goods 

or  Merchandize  on  Board. 

33.  „         „   Public  Stores,  Wasteful  Expen- 
diture, Embezzlement,  &c. 

34.  „         „   Setting  Fire  to  Dockyard,  Arse- 
nal, Ship,  Boat,  &c. 

„       35.         „         „   Signing  False  Muster   or  other 

Official  Document . 
„       36.         „        „   Aggravating  or  Feigning  Disease 

or  Delaying  Cure. 
„      37.  Complaints  to  be  made  known  quietly  and 

remedied. 
Penalty  for  Stirring  up  a  Disturbance. 
„       38.         „        „   not  Sending  to  Court  of  Admiralty 

Papers  found  Aboard  Prizes. 
„      39.        „        „   Taking  Money  or  Effects  out  of 

Prizes  before  condemned. 
,.      40.        „        „   Ill-using  Persons  taken  on  Board 

a  Prize. 
„       41.         „         „   Capturing  as  Prize  by  Collusion, 

or  Unlawfully  Restoring  any 

Vessel,  &c. 
„       42.         „         „   Breaking  Bulk  on  Board  Prize 

with  a  view    to    Embezzle- 
ment. 
,       43.         „         „   Acts  to  the  Prejudice  of  Good 

Order  and  Naval  Discipline. 
„       44.  Crimes  to  be  Punished  according  to  Laws 

and  Customs  used  a   Sea. 
„       45.  Penalty  for  Offences  Punishable  by  Ordinary 

Law. 
„      46.  Offences — when  Punishable. 
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PART  II. 

General  Pbovisions. 
Section  47.  Punishment— Court-Martial  may    judge  of 

Intent  with  which  Offence 
committed. 

•^       48.  „  ^or  lesser  Offence  of  the  same 

Class  as  that  charged. 

„      49.  Enemies — Anned  Hebels,  Armed  Mutineers, 

and  Pirates. 

„  50.  Arrest — Commanding  Officer  may  issue  War- 
rant for. 

„  51.  Penalty  for  not  bringing  Offenders  to  Punish- 
ment, Assisting  to  Apprehend 
them,  &c. 

PART  III. 
Kegulations  as  to  Punishments. 

Section  52.  Punishments  which  may  be  inflicted. 

,,53.  f,  Regulations  as  to  Infliction  of^ 

necessary  consequences  of 
certain  Punishments. 

„       54.  Trials — Limitation  of  Time. 

„  55.  Punishment — Definition  of  "other  Punish- 
ment '*  —  Corporal  Punish- 
ment, equal  in  degree  to 
Imprisonment. 

„       56.  Offences — Authorities  having  power  to  try. 

„       57.  Punishments  —  Summary,    by     Admiralty, 

Commander  -  in  -  Chief,  and 
Commanding  Officer. 

PART  IV. 

Courts-Martial. 

Section  58.  Courts-Martial — Constitution  of. 

„      59.        „  „  to  be  held  on  Board  one  of 

her  Majesty's  Ships. 
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Sedioii  60l  Gorats-Mitftud — to  sit  from  Day  t^  Day — 
Absence  of  H^^mbers — Penaltr  for  improfxr 
Abseaice  of  a  Member. 
„      61.  Judge- Advocate — Appointmeiit  of. 
„       62.  Members — Object! on  to  bv  the   Pri5-.-Ti€r — 
GoDstitiitioa  of  the  Court-MartiAl — <»bkic- 
tkm  to  b J  Pridoner. 
^      6S.  Oath  to  be  admniistez^ed  to  M^nbers.. 
„       64.       „         ..  „  Jcdje- Advocate. 

„      65.  Plrooedure — Adminltr  may    frame    Carders 

regnlatiD^. 
„       66.  Witnesses — Mc»de  of    Sammonin^ — Pnniab- 

icent     for    Xon- Attendance, 
Prevaricatioii,  Ac — 'P&jine.i.l 
of  Expeaises. 
„       67.  Perjury — PerK>na    giving    False     Evidence 

before  Conrt-Martial  guilty  of. 

r,      6S.  Insane  Peivona  -TrMiti&ent  of. 

„       6d.  PtQoeedings  and  Sentence — Tnas«Tn:ssion  to 

Coininai>dey«in'Cbief  ai:<i  Adrrindty — Ajv- 

plicailion  from  Pn5w>ner  for  I'^py  <.>f  P2x»- 

oee£ng8. 

PAET  V. 

PESAL  SmVTTCDE  A5D   PE1505S. 

fctioB70.  Penal  Servitude — Step?    to    Ve    t&ken    f/.r 

carrying  o-at  Sentex>ce, 
„       71.       ^  ^         Detentkm     of     Priaoncr 

onder  Sentence. 
„       72.       7,  r.  Subsistence    of    Pris»on'r 

is-hilst  detained. 
73w  Priscmere     under    Sentence — Further     Sen- 
tence of  Penal  Servitude  cr 
Impriaor  n:>ent. 

74.  Imfiriscniment   Coaunenoes    from    Date    of 

Sentence — Place  of. 

75.  „  Chvige  of  Place  of. 

76.  Prisoner — Subsistence  of. 


?» 


»^ 


»» 
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Section  77.  Deserters — Delivery  to  authorized  Persons. 
„      78.  Prisoners— ^Discharge  of,  before  Expiration 

of  Sentence. 
„      79.        „  Time  in  Naval  Custody  Counts 

as  Part  of  the  Sentence. 
To  be  received  back  into  Prison 
to  complete  Sentence. 
„      80.  Lunatics — Removal  to  Asylum  from  Prison. 

81.  Naval   Prisons — ^Admiralty    may    establish 

and  make  Kegulations  for. 

82.  „  „  Penalties  for  aiding  Prison- 
ers to  Escape,  and  for 
Breach  of  Rules. 

83.  Prisons — Penalty   in  the   Case  of    Gaolers 

refusing  to  receive  or  deliver  up 
Offenders. 

PART  VI. 

Supplemental  Pbovisions. 
Section  84.  Short  Title— Naval  Discipline  Act,  1866. 
„      85.  Act — ^Where  in  force — Commencement  of. 
„       86.    „      Definition  of  Terms. 


5» 


» 


>» 


» 

?> 

>» 


87.  „      Persons  subject  to. 

88.  „  „  „  Land  Forces. 

89.  „  „  „  Passengers. 

90.  Hired  Vessels — Provisions  respecting  Disci- 

pline. 

91.  Ships  lost  to  be  deemed  to  remain  in  Com- 

mission for  purposes  of  Act. 

92.  „        „    Trial  of  Crew  where  no  specific 

Charge  is  made. 

93.  „        „    Separate  Courts  may  be  held  for 

Trial  of  one  or  more  of  Crew. 

94.  „        „    Court-Martial  on  Persons  offend- 

ing after  loss  of  Ship. 

95.  „        „  Pay  of  Crew. 

96.  „        „  Disposal  of  (Jilrew  if  the  Shi^  of 

Senior  Officer. 
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Section  97.  Debt — Bestriction  on  Arrest  of  Seamen. 
98.     „        Discharge  from  Arrest. 


» 


n 


PAET  VI. 

Saving  Clause. 
Section    99.  Bepealed  Acts — Trial  of  Offences  against. 


n 


9y 


100.  Act  not    to   abridge  Prerogative    of    the 

Crown,  &c. 

101.  „     not  to  supersede  Anthority  of  ordinary 

Courts. 


29  &  30  Vict.  c.  109. 

An  Act  to  make  ProvUion  for  the  Discipline  of  the 
Namj,  [10th  Augmt,  1866.] 

Whereas  it  is  expedient  to  amend  the  law  relating 
to  the  government  of  the  navy,  whereon,  under  the 
good  providence  of  Grod,  the  wealth,  safety,  and 
strength  of  the  kingdom  chiefly  depend  : 

Be  it  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  spiritual  and  temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows : 


Riblic 
Worship 
to  be  per- 
formed. 


PART  I. 

Articles  of  War. 

Public  Worship, 

1.  All  ofl&cers  in  command  of  her  Majesty's  ships 
of  war  shall  cause  the  public  worship  of  Almighty 
God  according  to  the  Liturgy  of  the  Cnurch  of  Eng- 
land established  by  law  to  be  solemnly,  orderly,  and 
reverently  performed  in  their  respective  ships,  and 
shall  take  care  that  prayers  and  preaching,  by  the 
chaplains  in  Holy  Orders  of  the  respective  ships,  be 
performed  diligently,  and  that  the  Lord's  Day  be 
observed  according  to  law. 
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Misconduct  in  the  Presence  of  the  Enemy, 

2.  Eveiy  flag  officer,  captain,  commander  or  officer  Penalty  for 

commandmg,  subiect  to  tnis  Act,  who  upon  signal  of  misconduct 
1  ^j.xi  •  ti.     i?         !-•        J  ^.•  \.  ..inaction, 

battle,  or  on  sight  ot  a  ship  of  an  enemy  which  it 

may  be  his  duty  to  engage,  shall  not, 

(1.)  Use  his  most  utmost  exertion  to  bring  his  ship 

into  action ; 
(2.)  Or  shall  not  during  such  action,  in  his  own 
person  and  according  to  his  rank,  encourage 
his  inferior  officers  and  men  to  fight  coura- 
geously ; 
(3.)  Or  who  shall  surrender  his  ship  to  the  enemy 
when  capable  of  making  a  successful  defence, 
or  who  in  time  of  action  shall  improperly 
withdraw  from  the  fight, 
shall,  if  he  has  acted  traitorously,  suffer  death ;  if  he 
has  acted  from  cowardice  shall  suffer  death,  or  such 
other  punishment  as  is  hereinafter  mentioned ;  and 
if  he  has  acted  from  negligence,  or  through  other 
default,  he  shall  be  dismissed  from  her  Majesty's 
service,  with  or  without  disgrace,  or  shall  suft'er  such 
other  punishment  as  is  hereinafter  mentioned. 

3.  Every  officer  subject  to  this  Act  who  shall  for-  Penalty  for 
bear  to  pursue  the  chase  of  any  enemy,  pirate,  or  rebel,  f^^  §JJ^"" 
beaten  or  fiying,  or  shall  not  relieve  and  assist  a  enemy  and 
known  friend  in  view  to  the  utmost  of  his  power,  o^J^ot^ssist- 
or  who  shall  improperly  forsake  his  station,  shall,  if  in^^cw.*^" 
he  has  therein  acted  traitorously,  suffer  death  ;  if  he  . 

has  acted  from  cowardice,  suffer  death  or  such  other 
punishment  as  is  hereinafter  mentioned ;  if  he  has 
acted  from  negligence,  or  through  other  default,  shall 
be  dismissed  from  her  Majesty's  service,  with  dis- 
grace, or  shall  suffer  such  other  punishment  as  is 
hereinafter  mentioned. 

4.  When  any  action  or  any  service  is  commanded,  fTi*^  ^^^ 
every  person  subject  to  this  Act  who  shall  presume  dfscoi^^-^ 
to  delay  or  discourage  the  said  action  or  service  upon  ing  the 
any  pretence  whatsoever,  or   in  the  presence   or  deserting 
vicinity  of  the  enemy  shall  desert  his  post  or  sleep  his  post,  &c. 
upon  his  watch,  shall  suffer   death  or  such   other 
punishment  as  is  hereinafter  mentioned. 

5.  Every  person  subject  to  this  Act,  and  not  being  Penalty  for 
a  commandmg  officer,  who  shall  not  use  his  utmost  "**®°vj^jf ^ 
exertions  to  carry  the  orders  of  Ms  superior  officers  nate  officers 

s  3 


394 


APPENDIX. 


ud  men  in 
action. 
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into  execution  wlien  ordered  to  prepare  for  action,  or 
during  the  action,  shall,  if  he  has  acted  traitorously, 
suffer  death ;  if  he  has  acted  from  cowardice,  shsdl 
suffer  death,  or  such  other  punishment  as  is  herein- 
after mentioned ;  and  if  he  has  acted  from  negligence, 
or  through  other  default,  be  dismissed  from  her 
Majesty's  service,  with  disgrace,  or  suffer  such  other 
punishment  as  is  hereinafter  mentioned. 

Communicatiom  with  the  Enemy. 

6.  All  spies  for  the  enemy  shall  be  deemed  to  be 
persons  subject  to  this  Act,  and  shall  suffer  death  or 
such  other  punishment  as  is  hereinafter  mentioned. 

7.  Every  person  subject  to  this  Act  who  shall — 
(1.)  Traitorously  hold  correspondence  with  or 

shall  give  intelligence  to  the  enemy  ; 
(2.)  Or  fail  to  make  known  to  the  proper  autho- 
rities any  information  he  may  have  re- 
ceived from  the  enemy ; 
(3.)  Or  who  shall  relieve  tlie  enemy  with  any 
suppHes, 
shall  suffer  death,  or  such  other  punishment  as  is 
hereinafter  mentioned. 

8.  Every  person  subject  to  this  Act  who  shall, 
without  any  treacherous  intention,  hold  any  improper 
communication  with  the  enemy,  shall  be  dismissed 
with  disgrace  from  her  Majesty's  service,  or  shall 
suffer  such  other  punishment  as  U  hereinafter  men- 
tioned. 


Neglect  of  Duty, 
Penalty  9.  Every  person  subject  to  this  Act  who  shall 

in«wst^&c'  ^®^®^  ^^  P^^*  ^^  sleep  upon  his  watch,  or  negli- 
»  'c-  gently  perfonn  the  duty  imposed  on  him,  shall  be 
dismissed  from  her  Majesty's  service,  with  disgrace, 
or  shall  suffer  such  other  punishment  as  is  herein- 
after mentioned. 

Mutiny, 

cnaity  10.  Where  mutiny  is  accompanied  by  violence, 

c)r  mutiny  every  person  subject  to  this  Act  who  shall  j oin  therein 

ntedb^acta  ^^  suffer  death,  or  such  other  punishment  as  is 

of  vioionce.   hereinafter  mentioned  ;  and  every  person  subject  to 

thia  Act  who  shall  not  use  his  utmost  exertions  to 
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suppress  sncli  mutiny  shall,  if  he  has  acted  traitor- 
ously, suffer  death,  or  such  other  punishment  as  is 
hereinafter  mentioned ;  if  he  has  acted  from  coward- 
ice, shall  suffer  penal  servitude  or  such  other  punish- 
ment as  is  hereinafter  mentioned ;  if  he  has  acted 
from  negligence,  he  shall  be  dismissed  from  her 
Majesty's  service,  with  disgrace,  or  suffer  such  other 
punishment  as  is  hereinafter  mentioned. 

11.  Where  a  mutiny  is  not  accompanied  by  violence,  Penalty  for 
the  ringleader  or  ringleaders  of  such  mutiny  shall  ^compa?°* 
suffer  death,  or  such  other  punishment  as  is  herein-  nied  by  acts 
after  mentioned ;  and  all  other  persons  who  shall  ©^  violence, 
join  in  such  mutiny,  or  shall  not  use  their  utmost 
exertions  to  suppress  the  same,  shall  suffer  imprison- 
ment or   such  other  pxmishment  as  is  hereinafter 
mentioned. 

12.  Every  person  subject  to  this  Act  who  shall  Penalty  for 
endeavour  to  seduce  any  other  person  subject  to  tins  SutiSj?  ^^ 
Act  from  his  duty  or  allegiance  to  her  Majesty,  or 
endeavour  to  incite  him  to  commit  any  act  of  mutiny^ 

shall  suffer  death  or  such  other  pimishment  as  is 
hereinafter  mentioned. 

13.  Every  person,  not   otherwise  subject  to  this  Penalty  for 
Act,  who,  being  on  board  any  ship  of  her  Majesty,  ci^^iiaiw 
shall  endeavour  to  seduce  from  his  duty  or  allegiance  ingtoseduc 
to  her  Majesty  any  person  subject  to  this  Act,  shall  from  aiie- 
80  far  as  respects  such  offence  be  deemed  to  be  a  person  ^ian®®* 
subject  to  this  Act,  and  shall  suffer  death  or  such 

other  punishment  as  is  hereinafter  mentioned. 

14.  Every  person  subject  to  this  Act  who  shall  Penalty  for 
make  or  endeavour  to  make  any  mutinous  assembly,  "^^^ 

1     n   1      J  •      •.  .1  i     •   •      y' mutinous 

or  snail  lead  or  mcite  any  other  person  to  join  in  assemblies 
any  mutinous  assembly,  or  shall  utter  any  words  of  or  utterinj^ 
sedition  or  mutiny,  shall  suffer  penal  servitude  or  ^^^^ 
such  other  punishment  as  is  heremafter  mentioned. 

15.  Every  person  subject  to  this  Act  who  shall  Penalty  for 
wilfully  conceal  any  traitorous  or  mutinous  practice  ^y^tn^w-- 
or  design,  or  any  traitorous  or  mutinous  words  spoken  oua  or 
against  her  Majesty,  or  any  words,  practice,  or  design  "J^S?®"*' 
tending  to  the  hindrance  of  the  service,  shall  suffer  SesignTor 
penal  servitude  or  such  other  punishment  as  is  here-  words/ 
mafter  mentioned. 

16.  Every  person  subject  to  this  Act  who  shall  Punisiimont 
stiike,  or  with  any  weapon  attempt  to  strike,  or  draw  or'attempt- 
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shall  he  liable  to  imprisonment  for  any  period  not 
exceeding  ten  weeks,  with  or  without  hard  labour,  or 
such  other  punishment  as  the  circumstances  of  the 
case  may  require,  and  to  such  other  punishment  by 
forfeiture  of  wages  or  of  otlier  Ixinefits  as  the  Admi- 
ralty from  time  to  time  by  regulations  prescribe. 

24.  If  any  person  subject  to  this  Act  is  absent  i*-ith- 
out  leave  for  a  period  of  one  month  (whether  he  is 
guilty  of  desertion  or  of  improperly  leaving  his  ship 
or  place  of  duty  or  not),  but  is  not  apprehended  and 
tried  for  his  offence,  he  shall  be  liable  to  forfeiture  of 
wages  and  other  benefits  as  the  Admiralty  from  time 
to  time  by  regulations  prescribe,  and  the  Admiralty, 
or,  on  a  foreign  station,  the  commander-in-chief,  may 
by  an  order  containing  a  statement  of  the  absence 
without  leave  f  direct  that  the  clothes  and  effects  (if 
any)  left  by  him  on  board  ship  or  at  his  place  of  duty 
be  forfeited,  and  the  same  may  be  sold,  and  the  pro- 
ceeds of  the  sale  shall  be  disjwsed  of  as  the  Admiralty 
or  the  commander-in-chief  (as  the  case  may  be)  may 
direct ;  and  every  order  under  this  provision  for  for- 
feiture or  sale  shall  be  conclusive  as  to  the  fact  of  the 
absence  without  leave  as  therein  stated  of  the  person 
therein  named  ;  but  in  any  case  the  Admiralty  may, 
if  it  seems  fit,  on  sufficient  cause  being  shown  at  any 
time  after  forfeiture  and  before  sale,  remit  the  for- 
feiture, or  after  sale  pay  or  dispose  of  the  proceeds  of 
the  sale  or  any  part  thereof  to  or  for  the  use  of  the 
person  to  whom  the  clothes  or  effects  belonged,  or 
his  representatives. 

25.  If  any  person  not  subject  to  this  Act  assists  or 
procures  any  person  subject  to  this  Act  to  desert  or 
miproperly  absent  himself  from  his  duty,  or  conceals, 
employs,  or  continues  to  employ  any  person  subject 
to  this  Act,  who  is  a  deserter  or  improperly  absent 
firom  his  duty,  kno¥ring  him  to  be  a  deserter  or  so  im- 
properly absent,  he  shall,  for  every  such  offence  of 
assistance,  procurement,  concealment,  employment, 
or  continuance  of  employment,  be  liable,  on  summary 
conviction  thereof  before  a  justice  or  justices,  or  before 
any  person  or  persons  or  court  exercising  like  au- 
thority in  any  part  of  her  Majesty's  dominions,  to  a 
penalty  not  exceeding  thirty  pounds  ;  and,  notwith- 
standing anything  in  any  Act  relating  to  municipal 
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pnnisliecl  with  death  or  such  other  punish- 
ment as  is  hereinafter  mentioned  ; 
(2.)  If  he  has  deserted  under  any  other  circum- 
stances, he  shall  be  punished  with  penal 
servitude  or  such  other  punishment  as  is 
hereinafter  mentioned ; 
and  in  every  such  case  he  shall  forfeit  all  pay,  head 
money,  bounty,  salvage,  prize  money,  and  allowances 
that  have  been  earned  by  him,  and  all  annuities, 
pensions,  gratuities,  medals,  and  decorations  that  may 
have  been  granted  to  him,  and  also  all  clothes  and 
effects  which  he  may  have  left  on  board  the  ship  or 
at  the  place  from  which  he  has  deserted,  unless  the 
tribunal  by  which  he  is  tried,  or  the  Admiralty,  shall 
otherwise  direct. 

20.  Every  person  subject  to  this  Act  who  shall  ?®^^  ^^^ 
endeavour  to  seduce  any  other  person  subject  to  this  ^y^^Ssou 
Act  to  desert  shall  suffer  imprisonment  or  such  other  to  desert, 
punishment  as  is  hereinafter  mentioned. 

21.  Every  officer  in  command  of  any  ship  of  her  Penalty  for 
Majesty  who  shall  receive  or  entertain  any  deserter  |^^Jj^^^ 
from  her  Majesty's  military  or  naval  forces,  after  dis- 
covering him  to  be  a  deserter,  and  shall  not  with  all 
convenient  speed,  in  the  case  of  a  deserter  from  her 
Majesty's  naval  forces,  give  notice  to  the  commanding 

officer  of  the  ship  to  which  such  deserter  belongs,  or, 
if  such  ship  is  at  a  distance,  to  the  secretary  of  the 
Admiralty  or  to  the  commander-in-chief,  or,  in  case 
of  a  deserter  from  her  Majesty's  military  forces,  give 
notice  to  the  Secretary  of  War,  or  the  commanding 
officer  of  the  regiment  to  which  such  deserter  belongs, 
the  officer  so  offending  shall  be  dismissed  from  her  • 
Majesty's  service,  or  shall  suffer  such  other  punish- 
ment as  is  hereinafter  mentioned. 

22.  If  any  person  subject  to  this  Act   (without  Punishment 
being  guilty  of  desertion)  improperly  leaves  his  ship  for  breaWnp 
or  place  of  duty,  he  shall  be  liable  to  imprisonment  *^'^*  °^  ^^' 
or  to  such  other  punishment  as  is  hereinafter  men- 
tioned, and  to  such  other  punishment  by  forfeiture 

of  wages  or  of  other  benefits  as  the  Admiralty  from 
time  to  time  by  regulations  prescribe. 

23.  Every  person  subject  to  this  Act  who  (without  Penalty  for 
being  guilty  of  desertion  or  of  improperly  leaving  his  ^aSift 
ship  or  place  of  duty)  shall  be  absent  without  leave  leave. 
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and  shall  not  defend  the  ships  and  goods  under  his 
convoy,  without  deviation  to  any  other  objects,  or 
shall  refuse  to  fight  in  their  defence  if  they  are 
assailed,  or  shall  cowardly  abandon  and  expose  the 
ships  in  his  convoy  to  hazard,  or  shall  demand  or 
exact  any  money  or  other  reward  from  any  merchant 
or  master  for  convoying  any  ships  or  vessels  intrusted 
to  his  care,  or  shall  misuse  the  masters  or  mariners 
thereof,  shall  make  such  reparation  in  damages  to 
the  merchants,  owners,  and  others  as  the  Court  of 
Admiralty  may  adjudge,  and  also  shall  be  punished 
criminally  according  to  the  nature  of  his  offence  by 
death  or  such  other  punishment  as  is  hereinafter 
mentioned. 
Master  of  31.  Every  master  or  other  officer  in  command  of 

"^^"^ito*     ^^y^  merchant  or  other  vessel  under  the  convoy  of 
obey  orders  smj  ship  of  her  Majesty  shall  obey  the  commanding 
of  convoy-     officer  thereof  in  all  matters  relating  to  the  navigation 
ing  ofl&cer.    ^^  security  of  the  convoy,  and  shall  take  such  pre- 
cautions for  avoiding  the  enemy  as  may  be  directed 
by  such  commanding  officer ;  and  if  he  shall  fail  to 
obey  such  directions,  such  commanding  officer  may 
compel  obedience  by  force  of  arms,  without  being 
liable  for  any  loss  of  life  or  of  property  that  may 
result  from  his  using  such  force. 
Penalty  for       32.  Every  officer    in    command  of    any  of  her 
takmg  any  Majesty's  snips  who  shall  receive  on  board  or  permit 
board  other  to  be  received  on  board  such  ship  any  goods  or  mer- 
than  for  the  chandises  whatsoever,  other  than  for  the  sole  use  of 
ve^ei  *ex-    *^®  ^^P?  ©xcept  gold,  silver,  or  jewels,  and  except 
cept  gold,     goods  and  merchandise  belonging  to  any  merchant, 
?^^®J^  .       or  on  board  any  ship  which  may  be  shipwrecked  or 
jewe  ,    c.    .^  imminent  danger  either  on  the  high  seas  or  in 
some  port,  creek,  or  harbour,  for  the  purpose  of  pre- 
serving them  for  their  proper  o^vners,  or  except  such 
goods  or  merchandise  as  he  may  at  any  time  be 
ordered  to  take  or  receive  on  board  by  order  of  the 
Admiralty  or  his  superior  officer,  shall  be  dismissed 
from  her  Majesty's  service,  or  suffer  such  other  punish- 
ment as  is  hereinafter  mentioned. 
Penalty  for       33.  Every  person  subject  to  this  Act  who  shall 
BuSic^^^  wastefully  expend,  embezzle,  or  fraudulently  buy, 
stores.  sell,  or  receive  any  ammunition,  provisions,  or  other 

public  stores,  and  every  person  subject  to  this  Act, 
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wIlo  shall  knowingly  permit  any  sucli  wasteful  ex- 
penditure, embezzlement,  sale,  or  receipt,  shall  suffer 
imprisonment  or  such  other  punishment  as  is  herein- 
after mentioned. 

34.  Every  person  subject  to  this  Act  who  shall  un-  Penalty  for 
lawfully  set  fire  to  any  dockyard,  victualling  yard,  ^^^|  ^^ 
or  steam  factory  yard,  arsenal,  magazine,  biulding,  ?^ss^&c.*^'^ 
stores,  or  to  any  ship,  vessel,  hoy,  barge,  boat,  or  not  belong- 
other  craft,  or  lumiture  thereunto  belonging,  not^|^^ 
being  the  property  of  an  enemy,  pirate,  or  rebel,  shall 
suffer  death  or  such  other  pimishment  as  is  herein- 
aiter  mentioned. 

36.  Every  person  subject  to  this  Act  who  shall  Penalty  for 
knowingly  make  or  sign  a  false  muster  or  record  or  J^tJf fa^e 
other    official  document,   or  who  shall    conmiand,  musters, 
counsel,  or  procure  the  making  or  signing  thereof,  or 
who  shall  aid  or  abet  any  other  person  in  the  making 
or  signing    thereof  shall  be   dismissed  from  her 
Majesty's  service  with  disgrace,  or  suffer  such  other 
punishment  as  is  hereinafter  mentioned. 

36.  Every  person  subject  to  this  Act  who  shall  ^^^*^^°^ 
wilfully  do  any  act,  or  wilfully  disobey  any  orders,  S  hospital, 
whether  in  hospital  or  elsewhere,  with  intent  to  pro- 
duce or  to  aggravate  any  disease  or  infirmity,  or  to 

delay  his  cure,  or  who  shall  feign  any  disease,  in- 
firmity, or  inability  to  perform  his  duty,  shall  suffer 
imprisonment  or  such  other  punishment  as  is  herein- 
after mentioned. 

37.  Every  person  subject  to  this  Act  who  shall  have  Penalty  for 
any  cause  of  complaint,  either  of  the  unwholesome-  f^to^SS" 
ness  of  the  victuals  or  upon  any  other  just  ground,  up  any  dis- 
shall  quietly  make  the  same  known  to  his  superior,  turbanco  on 
or    captain,   or  commander-in-chief,  and    the    said  Snwhoie^^ 
superior,  captain,  or  commander-in-chief  shall,  as  far  someness  of 
as  he  is  able,  cause  the  same  to  be  presently  reme-  or^the??*^ 
died  ;  and  no  person  subject  to  this  Act  upon  any  grounds, 
pretence  whatever  shall  attempt  to  stir  up  any  dis- 
turbance, upon  pain  of  such  punishment  as  a  court- 
martial  may  think  fit  to  inflict,  according  to  the 

degree  of  offence. 

38.  All  the  papers,  charter-parties,  bills  of  lading.  Penalty  for 

passports,  and  other  writings  whatsoever  that  shall  be  not  sending 

taken,  seized,  or  found  aboard  any  ship  or  ships  J?  Admi°"^ 

which  shall  be  taken  as  prize  shall  be  duly  pre-  raity  all 

papers 
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found  served,  and  the  commanding  officer  of  tlie  ship  which 

sWm  *^  P^"^®  shall  take  such  prize  shall  send  the  original^  entire 
and  without  fraud  to  the  Court  of  Admiralty,  or  such 
other  court  or  commissioners  as  shall  be  authorized 
to  determine  whether  such  prize  be  lawful  capture, 
there  to  be  viewed,  made  use  of,  and  proceeded  upon 
according  to  law,  upon  pain  that  every  person  offend- 
ing herein  shall  be  dismissed  from  her  Majesty's 
service,  or  shall  suffer  such  other  punishment  as  is 
hereinafter  mentioned,  and  in  addition  thereto  shall 
forfeit  and  lose  his  share  of  the  capture. 
Penalty  for       39.  No  person  subject  to  this  Act  shall  take  out  of 
m^yor      ^^7  prize  or  shijp  seized  for  prize  any  money,  plate, 
other  effects  or  goods,  unless  it  shall  be  necessary  for  the  better 
*"ri  ^^hl^    securing  thereof,  or  for  the  necessary  use  and  service 
the  same^^^  ^^  ^^J  of  her  Majesty's  ships  and  vessels  of  war,  be- 
fehaiibe        fore  the  same  be  adjudged  |  lawful  prize  in  some  ad- 
condemned,  miraity  court ;  but  the  full  and  entire  account  of  the 
whole  without  embezzlement  shall  be  brought  in,  and 
judgment  passed  entirely  upon  the  whole,  without 
fraud,  upon  pain  that  every  person  offending  herein 
shall  be  dismissed  from  her  Majesty's  sei-vice,  with 
disffrace,  or  suffer  such  other  punishment  as  is  here- 
inafter mentioned,  and  in  addition  thereto  forfeit  and 
lose  his  share  of  the  capture. 
Penalty  for       40.  If  any  ship  or  vessel  shall  be  taken  as  prize, 
m^Se^  ^^  ^^^®  ^^  *^®  officers,  mariners,  or  other  persons  on 
persons        board  her  shall  be  stripped  of  their  clothes,  or  in  any 
taken  on      gort  pillaged,  beaten,  or  evil  intreated,  upon  pain 
prize.  *        *^^^  ^^®  person  or  persons  so  offending  shall  be  dis- 
missed from  her  Majesty's  service,  with  disgi-ace,  or 
suffer  such  other  punishment  as  is  hereinafter  men- 
tioned. 
Penalty  on       41.  If   the ',  commanding    officer    of   any    of  her 
comman-      Majesty's  ships   does  any  of  the  follo^\ing  thing?, 

toTasTrize  namely, 

bycoiiusion,      (1.)  By  collusion  with  the  enemy  takes  as  prize  any 

?;^Sg"  vessel,  «)ods,  or  thing; 

ships  or  (2.)  Unlawfully  agrees  >vith  any  person  for  the 

sooda.  ransoming  of  any  vessel,  goods,  or  thing 

taken  as  prize  ;  or 
(3.)  In  pursuance  of  any  unlawful  agreement  for 

ransoming  or  otherwise  by  collusion  actually 

quits  or  restores  any  vessel,  goods,  or  thing 

taken  as  prize  ; 


/' 
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he  shall  be  liable  to  dismissal  from  her  Majesty's 
service,  with  disgrace,  or  to  such  other  punishment  as 
is  hereinafter  mentioned. 

42.  If  any  person  subject  to  this  Act  breaks  bulk  Penalty  for 
on  board  any  vessel  taken  as  prize,  or  detained  in  the  vjjt^n^ 
exercise  of  any  belligerent  right,  or  under  any  Act  board  prize 
relating  to  piracy  or  to  the  slave  trade  or  to  the  s^P  ^th  a 
customs,  with  intent  to  embezzle  anything  therem  or  wemlS! 
belonging  thereto,  he  shall  be  liable  to  dismissal  from 

her  Majesty's  seiTice,  >vith  disgrace,  or  to  such 
other  punishment  as  is  hereinafter  mentioned,  and  in 
addition  thereto  to  forfeit  and  lose  his  share  of  the 
capture. 

43.  Every  person  subject  to  this  Act  who  shall  be  Penalty  for 
guilty  of  any  act,  disorder,  or  neglect  to  the  prejudice  ?J^^^ 
of  good  order  and  naval  discipline,  not  hereinbefore  S^^disci 
specified,  shall  be  dismissed  from  her  Majesty's  ser-  piine  not 
vice,  with  disgrace,  or  suffer  such  other  punishment  ^^^(L 
as  is  hereinafter  mentioned. 

44.  Any  person  subject  to  this  Act  committing  any  Crimes  to 
offence    agamst   this  Act,   siich  offence   not  being  ^®  pj^ished 
punishable  with  death  or  penal  servitude,  shall,  save  tol^ws^^d 
where  this  Act  expressly  otherwise  provides,  be  pro-  customs  in 
ceeded  against  and  punished  according  to  the  laws  "*®* 

iind  customs  in  such  cases  used  at  sea. 

Offences  punishdble  hy  ordinary  Law, 

45.  Every  person  subject  to  this  Act  who  shall  be  Penalty  for 
L(uilty  of  muKler  shall  suffer  death  :  SuS^bio 

If  he  shall  be  guilty  of  manslaughter  he  shall  by  ordinary 
suffer  penal  servitude,  or  such  other  punishment  ^^• 
as  is  hereinafter  mentioned : 

If  he  shall  be  guilty  of  sodomy  with  man  or  beast 
he  shall  suffer  penal  servitude  : 

If  he  shall  be  guilty  of  an  indecent  assault  he  shall 
suffer  penal  servitude,  or  such  other  punish- 
ment as  is  hereinafter  mentioned  : 

If  he  shall  be  guilty  of  robbery  or  theft  he  shall 
suffer  penal  servitude,  or  such  other  punishment 
as  is  hereinafter  mentioned  : 

If  he  shall  be  guilty  of  any  other  criminal  offence 
which,  if  committed  in  England,  would  be  punish- 
able by  the  law  of  England,  he  shsJl,  whether 
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the  offence  l>e  or  l>e  not  committed  in  England, 
be  pnm»hed  either  in  pursuance  of  the  first  part 
of  this  Act  as  for  an  act  to  the  prejudice  of  gowl 
order  and  naval  discipline  not  otnerwise  specified, 
or  the  offender  shall  be  suljject  to  the  same 
punishment  as  might  for  the  time  being  be 
awarded  by  any  ordinary  criminal  tribunal  com- 
petent to  try  the  offender  if  the  offence  had  been 
committed  m  England. 
46.  For  all  offences  specified  or  referred  to  in  this 
Act,  if  conmiitted  by  any  person  subject  thereto  in 
any  harlx)ur,  haven,  or  creelc,  or  on  any  lake  or  river, 
whether  in  or  out  of  the  United  Kin<jdom,  or  any- 
where within  the  jurisdiction  of  the  Admiralty,  or  at 
any  place  on  shore  out  of  the  Unite^l  Kingdom  of 
Great  Britain  and  Ireland,  or  in  any  of  her  Majesty's 
dockyards,  victualling  yards,  steam  factory  yards,  or 
on  any  gun  wharf^  or  in  any  arsenal,  barrack,  or 
hospital  belonging  to  her  Majesty,  whether  in  or  out 
of  the  said  United  Kingdom,  the  oft'ender  may  be 
tried  and   pimished  under  this  Act ;  and  for  all 
offences  hereinbefore  specified  under  the  headings 
"  misconduct  in  the  presence  of  the  enemy,"  "  com- 
munications with  the  enemy ,**  "neglect  of  duty,*' 
" mutiny,"  " insubordination,   "desertion  and  al^sence 
without  leave,"  or  "  miscellaneous  offences,"  if  com- 
mitted by  any  person  subject  to  this  Act  at  any  place 
on  shore,  whether  in  or  oiit  of  the  said  United  King- 
dom, the  offender  may  be  trierl  and  pimished  under 
this  Act. 


P  owor  of 
court-mar- 
tial to  find 
Intont  with 
which 
ofTence  com- 
mitted. 


PART  II. 

General  Provisions. 

47.  Where  the  amount  of  punishment  for  anv 
offence  under  this  Act  depends  upon  the  intent  with 
which  it  has  l^en  committed,  and  any  prisoner  is 
charged  with  having  committed  such  offence  with  an 
intent  involving  a  greater  degree  of  punishment,  a 
court-martial  may  find  that  the  offence  was  committed 
with  an  intent  involving  a  less  degree  of  j)uniHh- 
ment,  and  award  such  punishment  accordingly. 
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48.  Where   any  prisoner   pliall  be  charged  with  Power  of 
miuxler,  a  court-martial  may  find  him  guilty  of  man-  ^Si  to™S 
slaughter  or  of  a  common  assault ;  where  he  shall  be  prisoner 
charged  with  sodomy,  a  court-martial  may  find  him  ^**r  °^ 
guilty  of  an  indecent  assault ;  where   he  shall  be  oflfence  on 
charged  with  theft,  a  court-martial  may  find  him  charge  of 
guilty  of  an  attempt  to  thieve,  or  of  embezzlement,  or  *^^  ^* 
of  wrongful  appropriation  of  property  belonging  to 
another ;  and  generally  where  any  prisoner  shall  be 
charged  with  any  offence  under  this  Act  he  may, 

upon  failure  of  proof  of  the  commission  of  the  greater 
ottence,  be  found  guilty  of  another  offence  of  the  same 
class  involving  a  less  degree  of  pimishment,  but  not 
of  any  offence  involving  a  greater  degree  of  punish- 
ment. 

49.  All  armed  rebels,  armed  mutineers,  and  pirates  Rebels  and 
shall  be  deemed  to  be  enemies  within  the  meaning  of  mutineers  to 

. ,  .      .    ,  °       be  deemed 

tniS  Act.  enemies. 

50.  Every  officer  in  command  of  a  fleet  or  squadron  Power  to 
of  her  Majesty's  ships,  or  of  one  of  her  Majesty's  arrest 
ships,  or  the  senior  officer  present  at  a  port,  may,  by  offenders, 
warrant  under  his   hand,  authorize  any  person  to 
aiTest  any  offender  subject  to  this  Act  for  any  offence 
against  this  Act  mentioned  in  such  warrant ;  and  any 

such  warrant  may  include  the  names  of  more  persons 
than  one  in  respect  of  several  offences  of  the  same 
nature  ;  and  any  pei-son  named  in  any  such  warrant 
may  forthwith,  on  his  apprehension,  if  the  warrant 
so  directs,  be  taken  on  board  the  ship  to  which  he 
belongs,  or  some  other  of  her  Majesty's  ships ;  and 
any  person  so  authorized  may  use  lorce,  if  necessary, 
for  the  purpose  of  effecting  such  apprehension,  to- 
waixls  any  person  subject  to  this  Act. 

51.  Every  person  subject  to  this  Act  who  shall  not  Penalty  for 
use  his  utmost  endeavours  to  detect,  apprehend,  and  J?*j*^fS°* 
bring  to  punishment  all  offenders  against  this  Act,  of  prfaonera! 
and  shall  not  assist  the  officers  appointed  for  that 
purpose,  shall  suffer  imprisonment  or  such  other 
punishment  as  is  hereinafter  mentioned. 
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PAUT  III. 

Regulations  as  to  Punishments. 

Puniah-  52.  Tlie  following  ])unishments  may  be  inflicted 

"'^"^-         in  her  Majesty's  navy  : 
(1.)  Death : 
(2.)  Penal  servitude : 
(3.)  Dismissal  with  disgrace  from  her  Majesty's 

service : 
(4.)  Imprisonment  or  cor|3oral  punishment : 
(5.)  Dismissal  from  her  Majesty's  service  : 
(6.)  Forfeiture    of    seniority  as  an  officer    for   a 

specified  time,  or  otherwise  : 
(7.)  Dismissal  from  the  ship  to  which  the  offender 

belongs : 
(8.)  Severe  repiimand,  or  reprimand  : 
(9.)  Disrating  a  subordinate  or  petty  officer  : 
(10.)  Forfeiture  of  pay,  head  money,  bounty,  sal- 
vage, prize  money,  and  allowances  earned 
by,  and  of  all  annuities,  pensions,  gratuities, 
medals,   and    decorations    granted   to    the 
offender,  or  of   anv   one  or  more   of   the 
above  particulars  ;  also,  in  the  case  of  de- 
sertion, of  all  clothes  and  effects  left  by  the 
deserter  on  board   the  ship  to  which   he 
belongs : 
(11.)  Such  minor  punishments  as  are  now  inflicted 
according   to  the  custom  of   the  navy,  or 
may  from  time  to  time  be  allowed  by  the 
Admiralty : 
And  each  of  the  above  punishments  shall  be  deemed 
to  be  inferior  in  degree  to  eveiy  pimishment  pre- 
ceding it  in  the  above  scale. 
Regulations       53.  The  following?  rejiuhitions   are   hereby  made 
tion  of  ^^  respect  to  the  infliction  of  punishments  in  her 

punish-        Majesty's  navy ; 

ments.  ^"^  The  Admiralty  may,  except  in  case  of  sentence 

of  death,  which  shall  only  be  remitted  by 
her  Majesty,  suspend,  annul,  or  modify  any 
sentence  passed  on  any  person  subject  to 
this  Act,  or  substitute  a  punishment  inferior 
in  degree  for  the  punisliment  involved  in 
any  such  sentence,  or  remit  the  whole  or 
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any  portion  of  the  punishment  involved  in 
any  such  sentence,  or  remit  the  whole  or 
any  portion  of  any  punishment  into  which 
the  punishment  involved  in  any  such  sen- 
tence has  been  commuted,  and  any  sentence 
so  modified  shall  (subject  to  the  provisions 
of  this  Act)  be  valid,  and  shall  be  carried 
into  execution,  as  if  it  had  been  originally 
passed,  with  such  modification,  by  the  court- 
martial  ;  but  so  that  the  punishment  in- 
volved in  any  sentence  be  not  increased  by 
any  such  moaification : 

(2.)  Judgment  of  death  shall  not  be  passed  on  any 
prisoner  imless  four  at  least  of  the  officers 
present  at  the  court-martial,  where  the 
number  does  not  exceed  five,  and  in  other 
cases  a  majority  of  not  less  than  two  thirds  of 
the  officers  present  concur  in  the  sentence  : 

(3.)  Except  in  case  of  mutiny,  the  punishment  of 
death  shall  not  be  inflicted  on  any  prisoner 
imtil  the  sentence  has  been  confirmed  by 
the  Admiralty  or  by  the  commander-in- 
chief  on  a  foreign  station : 

(4.)  The  punishment  of  penal  servitude  may  be 
inflicted  for  the  term  of  life,  or  for  any  other 
term  of  not  less  than  five  years : 

(5.)  The  punishment  of  penal  servitude  shall  in 
all  cases  involve  dismissal  with  disgrace 
from  her  Majesty's  service  : 

(6.)  A  sentence  of  dismissal  with  disgrace  shall 
involve  in  all  cases  a  forfeiture  of  all  pay, 
head  money,  bounty,  salvage,  prize  money, 
and  allowances  that  have  been  earned  by, 
and  of  all  annuities,  pensions,  gratuities, 
medals,  and  decorations  that  may  nave  been 
granted  to  the  offender,  and  an  incapacity 
to  serve  her  Majesty  again  in  any  military, 
naval,  or  civil  service,  and  may  also  in  all 
cases  be  accompanied  by  a  sentence  of  im- 
prisonment:    ^^      / 

(7.)  The  punishment  of  imprisonment  may  be  in- 
flicted for  any  teim  not  exceeding  two  years. 

(8.)  A  sentence  of  imprisonment  may  be  accom- 
panied with  a  direction  that  the  prisoner 
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shall  be  kept  in  solitary  confinement  for  any 
period  of  sucli  term,  not  exceeding  fourteen 
aays  at  any  one  time,  and  not  exceeding 
eichty-four  days  in  any  one  yeiir,  with  inter- 
vjos  between  the  periods  of  solitary  con- 
finement of  not  less  duration    than   the 
periods  of  solitary  confinement ;  and  when 
the  imprisonment  awarded  exceeds  eighty- 
four  days,  the  solitary  confinement  shall 
not  exceed  seven  days  in  any  twenty-eight 
days  of  the  whole  imprisonment  awarded, 
with  intervals  between  the  periods  of  soli- 
tary confinement  of  not  less  duration  than 
such  periods : 
(9.)  A  sentence  of  imprisonment  may  also    be 
accompanied  with    a    direction    that    the 
prisoner  shall  be  kept  to  hard  labour  for 
all  or  any  part  of  the  term  of  imprison- 
ment, and  corporal  punishment  may  be 
awarded  in  addition  to  any  sentence  of 
imprisonment,  whether  such  imprisonment 
is  or  is  not  to  be  accompanied  with  solitary 
confinement  and  hard  labour,  or  either  of 
them : 
(10.)  The  punishment  of  imprisonment,  whether 
on  board  ship  or  on  shore,  shall   involve 
disrating  in  case  of  a  petty  ofiicer,   and 
reduction  to  the  ranks  in  case  of  a  non- 
commissioned ollicer  of  marines,  and  shall 
in  all  cases  be  accompanied  by  stoppa^  of 
pay  or  wages  during  the  term  of  imprison- 
ment : 
(11.)  In  any  case  of  corporal  punishment  not  more 
than  forty- eight  lashes  shall  be  inflicted : 
No  officer  shall  be  subject  to  corporal  punish- 
ment :    No    petty    or    non-commissioned 
officer  shall  be  subject  to  corporal  punish- 
ment, except  in  case  of  mutiny : 
All  other  punishments  authorized  by  this  Act  may 
be  inflicted  in  the  manner  heretofore  in  use  in  thena\y. 
Umitation       64.  No  person,  imless  he  be  an  offender  who  has 
t'^trSL^    avoided  apprehension  or  fled  from  justice,  shall  be 
®  tried  or  puiushed  in  pui*suance  of  this  Act  for  any 

offence  committed  by  him  unless  such  trial  shall  take 
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place  within  three  years  from  the  commission  of  such 
ofl'ence,  or  within  one  year  after  the  return  of  such 
offender  to  the  United  Kingdom,  where  he  has  been 
absent  from  the  United  Kingdom  during  such  period 
of  three  years. 

55.  Subject  to  the  foregoing  regulations,  where  any  scale  of 
pimishment  is  specified  by  this  Act  as  the  penalty  for  punish- 
any  offence,  and  it  is  further  declared  that  another  ^^^  ' 
punishment  may  be  awarded  in  respect  of  the  same 
offence,  the  expression  "  other  punishment "  shall  be 
deemed  to  comprise  any  one  or  more  of  the  punish- 
ments inferior  in  degree  to  the  specified  punishment, 
according  to  the  sc«3e  hereinbefore  mentioned  ;  but 
corporal  punishment  shall  be  deemed  equal  in  degree 

to  imprisonment,  and  m&j  in  all  cases,  subject  to  the 
foregoing  regulations,  be  mflicted  as  a  substitute  for 
or  in  addition  to  imprisonment. 

56.  Any  offence  triable  under  this  Act  may  be  Authorities 
tried  and  punished  by  court-martial ;  and  any  offence  ^"^^^^  ^^ 
triable  under  this  Act,  not  committed  by  an  ofl&cer  ^7ncea.  ^ 
(except  in  the  cases  by  this  Act  expressly  provided 

for),  and  not  hereby  made  capital,  may,  under  such 
regulations  as  the  Admiralty  may  from  time  to  time 
issue,  be  summarily  tried  and  punished  by  the  officer 
in  command  of  the  ship  to  which  such  offender 
belongs,  subject  to  the  following  restrictions :  (that 
is  to  say,) 

(1.)  The  conmianding  officer  shall  not  have  power 
to  award  the  punishment  of  penal  servitude  : 
(2.)  The  commanding  officer  shall  not  have  power 
to  sentence  a  deserter  to  imprisonment  for  a 
longer  period  than  three  calendar  months, 
or  to  sentence  any  other  offender  to  im- 
prisonment for  a  longer  period  than  six 
weeks,  or  to  award  solitary  confinement  for 
more  than  ten  days  at  a  time,  with  intervals 
of  not  less  than  seven  days  between  two 
successive  periods  of  solitary  confinement : 
(3.)  Except  in  case  of  mutiny,  no  man  shall  be 
sentenced  by  the  commanding  officer  to  cor- 
poral punishment  imtil  his  offence  has  been 
mc|[uired  into  by  one  or  more  officers  ap- 
pomted  by  such  commanding  officer,  and 
his  or  their  opinion  as  to  the  guilt  or  inno- 
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ceiice  of  the  prisoner  rejx)rte<l  to  such  com- 
manding officer,  and  the  commanding  officei 
shall  thereupon  act  as  according  to  his  judg- 
ment may  seem  right. 
Aatboritifio       57 .  With  respect  to  the  authorities  by  whom  certain 
to*£ft^*"*^   punishments  may  be  imposed,  the  fol  lowing  provisions 
puni£"*      shall  take  effect ;  namely, 

mentst^  (1.)  With  respect  to  any  sulwrdinate  officer,  the 

jJJ^^  punishment  of  forfeiture  of  time  or  seniority 

borein  may  be  imposed  as  follows  ;  namely,  by  the 

*»*°»®d.  Admiralty    for    any    time    not    exceeding 

twelve  months,  l)y  the  commander-in-chief 
on  a  foreign  station  for  any  time  not  exceed- 
ing six  months,  or  by  the  commanding 
officer  for  any  time  not  exceeding  three 
months: 
(2.)  With  respect  to  any  8ulx)rdinate  officer,  the 
commander-in-chief  on  a  foreign  station 
shall  have  jjower  to  impose  the  punishments 
numl>ered  (7),  (8),  and  (9)  m  the  scale 
hereinljefore  containe^l. 


PART  IV. 

Courts-Martial. 

ConstittUton  of  Courts-Martial. 

Oanstitutian      68.  The  following  r^^lations  are  hereby  made  with 

jj^jjj^*"      respect  to  courts-mMtial : 

(1.)  A  court-martial  shall  consist  of  not  less  than 

five  nor  more  than  nine  officers  : 
(2.)  No  officer  shall  be  qualified  to  sit  as  a  niemlier 
of  any  court-martial  held  in  pursuance  (»1 
this  Act  unless  he  l)e  a  flag  officer,  c^iptain, 
commander,  or  lieutenant  of  her  Majestvs 
navy  on  full  pay  : 
(3.)  A  court-martial  shall  not  be  held  unless  at 
least  three  of  her  Majesty's  shii)s,  not  lH.'ing 
tenders,  and  commande<l  bv  captains,  com- 
manders, or  lieutenant'*  of  her  MajestvV 
navy  on  full  jiay,  are  together  at  the  time 
when  such  court-martial  is  held  : 
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(4.)  No  officer  shall  sit  on  a  court-martial  who  is 

under  twenty-one  years  of  age  : 
(5.)  No  court-martial  for  the  trial  of  a  flag  officer 
shall  be  duly  constituted  unless  the  presi- 
dent is  a  flag  officer,  and  the  other  officers 
composing  the  court  are  of  the  rank  of  cap- 
tain, or  01  higher  rank  : 
(6.)  No  court-martial  for  the  trial  of  a  captain  in 
her  Majesty's  navy  shall  be  duly  constituted 
unless  the  president  is  a  captain  or  of  higher 
rank,  and  the  other  officers  composing  the 
court  are  commanders  or  officers  of  higher 
rank : 
(7.)  No  court-martial  for  the  trial  of  any  person 
below  the  rank  of  captain  in  her  Majesty's 
navy  shall  be  duly  constituted,  unless  the 
president  is  a  captain  or  of  higher  rank,  nor 
unless  in  addition  to  the  president  there  are 
two  other  members  of  the  court  of  the  rank 
of  commander  or  of  higher  rank  : 
(8.)  The  prosecutor  shall  not  sit  on  any  court-mar- 
ti«u  for  the  trial  of  a  prisoner  whom  he 
prosecutes : 
(9.)  The  Admiralty  shall   have   power    to   order 
courts-martial  to  be  held  for  the  trial  of 
offences  under  this  Act,  and  to  grant  com- 
missions to  any  officer  of  her  Majesty's  navy 
on  full  pay  authorizing  him  to  order  courts- 
martial  to  be  held  for   the  trial   of  such 
offences : 
(10.)  An  officer  holding  a  commission   from  the 
Admiralty  to  order  courts-martial  shall  not 
be  empowered  to  do  so  if  there  is  present  at 
the  place  where  such  court-martial  is  to  be 
held  any  officer  superior  in  rank  to  himself, 
on  full  pay  and  in  command  of  one  or  more 
of  her  Majesty's  ships  or  vessels,  although 
such  last-mentioned  officer  may  not  hold  a 
commission  to  order  courts-martial ;  and  in 
such  a  case  such  last-mentioned  officer  may 
order  a  court-martial,  although  he  does  not 
hold  any  commission  for  the  purpose  : 
(11.)  If  any  officer  holding  a  commission  from  the 
Admiralty  to  order  courts-martial,  having 

T  2 
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the  commanil  of  a  fle<ft  or  squadron^  and 
being  in  foreign  parts,  die,  Ije  recalled,  leave 
his  station,  or  be  removed  from  his  com- 
mand, the  officer  apon  whom  the  conuiiand 
of  the  fleet  or  sqoa^lrrm  devolves,  and  so 
from  time  to  time  the  officer  who  shaU  have 
the  command  of  the  fleet  or  squadron,  shall, 
without  an V  commission  fi-om  me  Adnuraltv, 
have  the  same  power  to  onler  courts-martial 
as  the  first-mentioned  officer  was  invested 
with : 

(12.)  If  any  officer  holding  a  conmiission  from  the 
Admiralty  to  order  courts-martial,  and 
having  the  command  of  any  fleet  or  squadron 
of  her  Majesty's  ships  in  foreign  parts,  shall 
detach  any  part  of  such  fleet  or  squadron,  or 
separate  himself  from  any  part  oi  such  fleet 
or  squadron,  he  may,  by  commission  nnder 
his  nand,  empower,  in  the  first-mentioned 
case,  the  commanding  officer  of  the  8C|aadron 
or  detachment  ordered  on  such  separate  ser- 
vice, and  in  case  of  his  death  or  ceasing  so 
to  command,  the  officer  to  whom  the  com- 
mand of  such  separate  squadron  or  detach- 
ment shall  belong,  and  in  the  secondly-men- 
tional  case  the  senior  officer  of  her  Majesty's 
ships  on  the  division  of  the  station  from 
which  he  is  absent,  to  onler  courts-martial 
during  the  time  of  such  separate  service,  or 
during  his  absence  from  that  divi«rion  of  the 
station  (as  the  case  may  l)e),  and  every  such 
authority  shall  continue  in  force  until  re- 
voked, or  until  the  officer  holding  it  returns 
to  the  United  Kingdom,  or  until  he  comes 
into  the  presence  of  a  superior  officer,  em- 
powered to  onler  courts-martial  in  the  same 
squadron,  detachment,  or  division  of  a 
station,  but  so  that  such  authority  shall 
revive  on  the  officer  holding  it  ceasing  to  be 
in  the  presence  of  such  a  superior  oflicer, 
and  so  from  time  to  time  as  often  as  the  case 
so  requires: 

(13.)  The  officer  onlering  a  court-martial  shall  not 
sit  thereon : 
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(14.)  The  president  of  every  court-martial  shall  be 
named  by  the  authority  ordering  the  same, 
or  by  any  officer  empowered  by  such  autho- 
rity to  name  the  president : 

(15.)  No  commander  or  lieutenant  shall  be  requu'ed 
to  sit  as  a  member  of  any  court-martial  when 
four  officers  of  a  higher  rank  and  junior  to 
the  president  can  be  assembled  at  the  place 
where  the  court-martial  is  to  be  holden  (but 
the  regularity  or  validity  of  any  court-mar- 
tial or  of  the  proceedings  thereof  shall  not 
be  affected  by  any  commander  or  lieutenant 
being  required  to  sit,  or  sitting,  thereon, 
under  any  circumstances)  ;  and  when  any 
commander  or  lieutenant  sits  on  any  court- 
martial  the  members  of  it  shall  not  exceed 
five  in  number : 

(16.)  Subject  to  the  foregoing  regulations,  whenever 
a  couil-martial  shall  be  held,  the  officer 
appointed  to  preside  thereat  shall  summon 
all  the  officers  next  in  seniority  to  himself 
present  at  the  place  where  the  court-martial 
shall  be  held  to  sit  thereon,  until  the  number 
of  nine,  or  such  number,  not  less  than  five, 
as  is  attainable,  is  complete  ;  subject  to  this 
proviso,  that  the  admirals  and  captains, 
being  superintendents  of  her  Majesty's  dock- 
yards, shall  not  be  summoned  to  sit  on 
courts-martial  unless  specially  directed  to  do 
so  by  6rder8  from  the  Admiralty. 

Proceedings  of  Courts-Martial. 

69.  A  court-martial  under  this  Act  shall  lie  held  Where 
on  board  one  of  her  Majesty's  ships  or  vessels  of  war.  JJ^Jjj  t© 

60.  A  court-martial  held  in  pursuance  of  this  Act  be  held, 
shall  sit  from  day  to  day,  with  the  exception  of  Sun-  ab  to  time 
days,  until  sentence  is  given,  unless  prevented  from  oj  "'***Jf* 
so  doing  by  stress  of  weather  or  unavoidable  accident,  SuStiaL 
and  its  proceedings  shall  not  be  delayed  by  the  absence 
of  any  member,  so  that  not  less  than  four  are  present ; 
and  no  member  shall  absent  himself  unless  compelled 
so  to  do  by  sickness  or  other  just  cause,  to  be  approved 
of  by  the  other  members  of  the  court ;  and  if  any 
member  of  a  coiui^-martial  shall  absent  himself  there- 
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from,  in  contravention  of  this  section,  lie  shall  l^e 
(lisiuissed  from  her  Majesty's  service,  or  shall  suffer 
such  other  punishment  as  may  he  awarded  hy  a  court- 
martial. 

61.  In  the  ahsence  of  the  judge  advocate  of  the 
fleet  or  his  deputy,  and  in  default  of  any  appointment 
in  this  behalf  hy  the  Admu'alty,  or  by  the  com- 
mander-in-chief of  any  fleet  or  squadron,  the  oflScer 
who  is  to  be  the  president  of  the  comt-martial  shall 
appoint  a  person  to  officiate  as  deputy  judge  advocate 
at  the  trial;  and  the  judge  advocate  of  uie  fleet  for 
the  tune  being,  or  his  deputy,  or  the  person  officiating 
as  deputy  judge  advocate,  at  any  trial  shall  administer 
an  oath  to  every  witness  appearing  at  the  trial. 

62.  As  soon  as  the  court  is  assembled,  the  names 
of  the  officers  coniposing  the  court  shall  be  read  over 
to  the  prisoner,  wno  shall  l)e  asked  if  he  objects  to 
being  tried  by  any  member  of  the  court ;  if  the 
prisoner  shall  object  to  any  member,  the  objection 
shall  be  decided  by  the  couit ;  if  the  objection  shall 
be  allowed,  the  place  of  the  member  objected  to  shall 
be  lilled  up  by  tne  officer  next  in  seniority  who  is  not 
on  the  court-martial,  subject  to  the  regulations  herein- 
before contained. 

The  prisoner  may  then  raise  any  other  objection 
which  he  desires  to  make  respecting  the  constitution 
of  the  court-martial,  and  the  objection  shall  then  be 
decided  by  the  court,  which  decision  shall  be  final, 
and  the  constitution  of  the  court-martial  shall  not  be 
afterwards  impeached,  and  it  shall  be  deemed  to  have 
been  in  all  respects  duly  constituted. 

63.  Before  the  court  shall  proceed  to  try  the 
prisoner,  the  judge  advocate  of  the  fleet,  or  his  deputy, 
or  the  person  officiating  as  deputy  judge  advocate  of 
the  fleet,  shall  administer  to  every  member  of  the 
couit  the  following  oath  ;  that  is  to  say, 

"  I  do  swear,  That  I  will  duly  administer 

justice  according  to  law,  without  pai'tiality,  favour, 
or  aftection  ;  and  I  do  further  swear,  that  1  will  not 
on  any  account,  at  any  time  whatsoever,  disclose  or 
discover  the  vote  or  opinion  of  any  particular  member 
of  this  court-martial,  unless  thereunto  requu^ed  in  due 
course  of  law.  So  help  me  Go<l." 

64.  As  soon  as  the  said  oath  shall  be  administered 
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to  the  members  of  the  court-martial,  the  president  oaths  to  be 
shall  administer  to  the  judge  advocate  of  the  fleet,  or  J^^'l^" 
his  deputy,  or  the  p^erson  officiating  as  deputy  judge  j^^ge  advo- 
advocate,  the  following  oath  :  cato,  &c. 

"  I  do  swear.  That  I  will  not  upon  any 

account,  at  any  time  whatsoever,  disclose  or  discover 
the  vote  or  opinion  of  any  particular  member  of  the 
court-martial,  unless  thereto  required  in  due  course 
of  law.  So  help  me  God." 

65.  The  Admiralty  may  from  time  to  time  frame  Power  to 
general  orders  for  altering  and  regulating  (subject  to  Adnwraity 
the  provisions  of  this  Ac^  the  procedure  and  practice  ^nSS^ 
of  courts-martial  under  this  Act ;    and  any  such  orders  for 
general  orders  shall  have  full  effect  if  and  when  P'^Sl^®  ®' 
approved  by  her  Majesty  in  council,  on  a  report  of  the  martial, 
judicial  committee  of  the  privy  council,  but  not  subject  to 
sooner  or  otherwise ;  and  every  order  in  council  made  Jer  Maje^ 
under  this  section  shall  be  laid  before  both  Houses  of  in  coundL 
Parliament, 

66.  Every  person,  civil,  naval,  and  military,  who  Summoning 
may  be  required  to  give  evidence  before  a  court-  witnesses, 
martial,  shall  be  summoned  by  writing  under  the 

hand  of  one  of  the  Secretaries  of  the  Admiralty,  or 
by  the  deputy  judge  advocate,  or  the  person  ap- 
pointed to  officiate  as  deputy  judge  advocate  at  the 
trial ;  and  all  persons  so  summoned  and  attending  as 
witnesses  before  any  court-martial  shaU,  during  tneii 
necessary  attendance  in  or  on  such  court,  and  in 
coing  to  and  returning  from  the  same,  be  privileged 
from  arrest,  and  shall,  if  unduly  arrested,  be  dis- 
charged by  the  court  out  of  which  the  writ  or  process 
issued  by  which  such  witness  was  arrested,  or  if  such 
court  be  not  sitting,  then  by  any  judge  of  the 
superior  courts  of  Westminster  or  Dublm,  or  the 
Court  of  Session  in  Scotl^d,  or  of  the  courts  of  law 
in  the  East  or  West  Indies  or  elsewhere,  according  as 
the  case  shall  require,  upon  its  being  made  to  appear 
to  such  court  or  judge,  by  any  affidavit  in  a  summary 
way,  that  such  witness  was  arrested  in  going  to  or 
returning  from  or  attending  upon  such  court-martial ; 
and  all  witnesses  so  duly  summoned  as  aforesaid 
who  make  default  in  attending  on  such  courts,  or 
attending  refuse  to  be  sworn  or  make  affirmation,  or 
being  sworn  or  having  made  affirmation  refuse  to 
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give  evidence,  or  to  answer  all  such  fiuefition«  as  the 
conrt  may  legally  demand  of  them,  or  prevaricate  in 
giving  their  evidence,  sliall  upon  certificate  thereof 
under  the  hand  of  the  president  of  such  conrt- 
martial,  be  liahle  to  1>e  attached  in  the  Court  of 
Queen's  Bench  in  London  or  Dublin,  or  the  Court  of 
Session,  or  sheriff  depute  or  Stewarts  depute,  or  their 
respective  substitutes,  within  their  several  snircs  and 
stewartries  in  Scotland,  or  courts  of  law  in  the  East 
or  West  Indies,  or  in  any  of  her  Majesty's  colonies, 
garrisons,  or  dominions  in  Europe  or  elsewhere, 
respectively,  upon  complaint  made,  in  like  manner 
as  if  such  witness  after  having  been  duly  summoned 
and  subpojuaed  had  neglecterfto  attend  on  a  trial  in 
any  prrx^eeding  in  the  (mnrt  in  which  such  complaint 
is  made,  or  had  refused  to  l^e  sworn,  or  on  being 
sworn  ha^l  refused  to  give  evidence,  or  to  answer  aU 
such  questions  as  the  court  may  legally  demand,  or 
had  prevaricated  in  living  evidence,  or,  if  the  cotut- 
martial  shall  think  nt,  in  case  any  such  person  belong 
to  her  Maje8t3r's  navy,  y)eing  called  upon  to  ave 
evidence  at  any  court-martial,  shall  refuse  or  negUct 
to  attend  to  i^ve  his  evidence  upon  oath  or  afiirma- 
tion,  or  shall  prevaricate  in  his  evidence,  or  behave 
with  contempt  to  the  court,  such  court-martial  may 
punish  every  such  offender  by  imprisonment  not 
longer  than  three  months  in  case  of  such  refusal, 
neglect,  or  prevarication,  nor  longer  than  one  month 
in  the  case  of  such  contempt ;  and  every  person  not 
subject  t()  this  Act  who  may  be  so  summoned  to 
attend  shall  be  allowed  and  paid  his  reasonable  ex- 
penses for  such  attendance,  under  the  authority  of 
the  Admiralty,  or  of  the  president  of  the  court- 
martial  on  a  foreign  station. 
Penalty  rm  67.  Every  persrm  who,  upon  any  examination 
ghing*faiue  ^F^^  ^^^^  ^^^  upon  affirmation  before  any  court- 
cvldoiicc.  martial  held  in  pursuance  of  this  Act,  shall  wilfully 
and  corruptly  give  false  evidence,  shall  be  deemed 
guilty  of  wilful  and  corrupt  perjury ;  and  every  such 
offence  wheresoever  committed,  shall  be  triable  and 
punishable  in  England ;  and  where  any  such  offence 
committed  out  of  England  is  tried  in  England,  all 
statutes  and  laws  applicable  to  cases  of  perjury  shall 
apply  to  the  case. 
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68.  Where  it  shall  appear  upon  the  trial  by  coiu't-  where 
martial  of  any  person  chai-ged  with  an  offence  that  persons  »» 
such  person  is  insane,  the  court  shall  find  specially  the  time  of 
the  fact  of  his  insanity,  and  shall  order  such  person  oflfence  or 
to  be  kept  in  strict  custody  in  such  place  and  in  such  *'^- 
manner  as  the  court  shall  deem  fit  until  the  direc- 
tions of  the  Admiralty  thereupon  are  known,  and  it 

shall  be  lawful  for  tne  Lords  of  the  Admiralty  to 

five  orders  for  the  safe  custody  of  such  person  during 
er  Majesty's  pleasure  in  such  place  and  in  such 
manner  as  they  shall  think  fit. 

69.  Every  judge  advocate,  or  deputy  judge  advo-  Report  of 
€ate,  or  person  officiating  as  deputy  jud^e  advocate,  of  ^^1^^ 
shall  transmit  with  as  much  expedition  as  may  be  martial  to 
the  original  proceedings,  or  a  complete  and  authenti-  ^^?*" 
«ated  copy  thereof,  and  the  original  sentence  of  every 
court-martial  attended  by  him,  to  the  commander- 
in-chief  or  senior  officer,  who  shall  transmit  them  to 

the  Secretary  of  the  Admiralty  for  the  time  being, 
and  any  person  tried  by  a  court-martial  shall  be 
entitled,  on  demand,  to  a  copy  of  such  proceedings 
and  sentence  at  any  time  not  sooner  than  six  months 
after  the  trial  if  the  same  takes  place  in  the 
Mediterranean,  three  months  if  at  any  other  naval 
station  within  Europe,  and  twelve  months  if  else- 
where (upon  payment  for  the  same  at  the  rate  of 
fourpence  per  folio  of  seventy-two  words),  but  no 
such  demand  shall  be  allowed  after  the  space  of 
three  years  from  the  date  of  the  final  decision  of 
such  court. 


PART  V. 

Penal  Servitude  and  Prisons. 

Penal  Servittide, 

70.  Whenever  any  sentence  of  death  shall  be  com-  Sentence  of 
muted  for  penal  servitude,  or  whenever  sentence  of  ^^„(je 
penal  servitude  shall  be  passed  upon  any  offender  by 
any  court-martial,  and  such  sentence,  or  any  part 
thereof,  is  intended  to  be  carried  into    effect,  the 
Admiralty  shall  cause  the  same  to  be  notified  in 
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writing  to  any  justice  of  the  Queen's  Bench,  Common 
Pleas,  or  Baron  of  the  Exchequer,  and  thereupon 
such  justice  or  baron  shall  make  an  order  for  the 
penal  servitude  of  such  oflfender  upon  the  terms  and 
for  the  time  specified  in  such  notification,  and  shall 
do  all  such  otner  acts  consequent  upon  such  notifiea- 
tion,  as  any  such  justice  or  baron  is  or  may  be 
authorized  to  make  or  do  by  any  statute  or  statutes 
in  force  at  the  time  of  making  any  such  order  in 
relation  to  penal  servitude  of  offenders  sentenced  by 
courts  of  criminal  jurisdiction  to  penal  servitude  ; 
and  such  order  and  other  acts  to  oe  so  made  and 
done  as  aforesaid  shall  be  obeyed  and  executed  by 
such  person  in  whose  custody  such  offender  may  at 
that  time  be,  and  by  all  other  persons  whom  it  may 
concern,  and  shall  be  as  effectual  and  have  all  the 
same  consequences  as  any  order  made  under  the 
authority  oi  any  statute  relating  to  penal  servitude 
with  respect  to  any  offender  in  such  statute 
mentioned ;  and  every  sheriff,  gaoler,  keeper, 
governor,  or  superintendent  whom  it  may  concern, 
and  all  constables  and  other  persons,  shall  be  bound 
to  obey  the  aforesaid  order  and  orders,  and  be 
assistant  in  the  execution  thereof,  and  be  liable  to 
the  same  punishment  for  disobedience  to  or  for 
interrupting  the  execution  of  such  order  as  they 
would  be  if  the  same  had  been  made  under  the 
authority  of  any  such  statute  ;  and  every  person  so 
ordered  to  be  kept  in  penal  servitude  shall  be  subject 
to  all  the  penalties  and  provisions  made  by  law  and 
in  force  for  the  time  being,  concerning  persons  under 
sentence  of  penal  servitude,  or  receiving  her 
Msyesty's  pardon  on  condition  of  penal  servitude  ; 
and  from  me  time  when  such  order  of  penal  servi- 
tude is  made,  every  law  in  force  touching  the  escape 
of  felons,  or  their  afterwards  returning  or  being  at 
large  without  leave,  shall  apply  to  such  offender,  and 
to  all  persons  aiding,  abettin;^',  contriving,  or  assisting 
in  any  escape  or  intended  escape,  or  the  returning 
without  leave  of  any  such  offender  ;  and  the  judge 
or  baron  who  makes  an  order  for  penal  servitude  as 
aforesaid  shall  direct  the  notification  of  the  Admi- 
ralty, and  his  own  order  made  thereupon,  to  be  filed 
and  kept  of  record  in  the  office  of  the  Clerk  of  the 
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Orown  of  the  Court  of  Queen's  Bench,  and  the  said 
clerk  shall  have  a  fee  of  two  shillings  and  sixpence 
only  for  filing  the  same,  and  shall,  on  application, 
deliver  a  certificate  in  writing  (not  taking  more  than 
two  shillings  and  sixpence  for  the  same)  to  such 
offender,  or  to  any  person  applying  in  his  or  the 
Admiralty's  behalf,  showing  the  Chnstian  and  sur- 
name of  such  offender,  his  offence,  the  place  where 
the  court  was  held  before  which  he  was  convicted, 
the  sentence,  and  the  conditions  on  which  the  order- 
of  penal  servitude  was  made,  and  such  certificate 
shall  be  sufficient  proof  of  the  conviction  and  of  the 
sentence  of  such  offender,  and  also  of  the  terms  on 
which  such  order  for  his  penal  servitude  was  made, 
in  any  court  and  in  any  proceeding  wherein  it  may 
be  necessary  to  inquire  into  the  same. 

71.  When  any  sentence  of  death  shall  have  been  Disposal  of 
commuted  for  penal  servitude,  or  when  any  person  ^^  sen- 
subject  to  this  Act  shall  have  been  condemned  to  tence  of 
penal  servitude,  it  shall  be  lawful  for  the  Admiralty,  ^^,   , 
or  any  commander-in-chief  on  any  foreign  station,  or  ®®         ®* 
the  commanding  officer  of  the  ship  to  which  such 
person  belongs  or  has  belonged,  to  cause  him  to  be 
detained  and  conveyed  to  any  one  of  her  Majesty's 

ships,  or  any  gaol  or  prison,  there  to  remain  in  safe 
custody  until  he  is  removed  therefrom  by  the  order 
of  the  Admiralty  or  any  such  commander-in-chief  or 
other  due  authority,  or  under  an  order  for  his  penal 
servitude,  to  be  made  by  some  justice  of  the  Queen's 
Bench  or  Common  Pleas  or  Baron  of  the  Exchequer 
as  aforesaid,  and  a  certificate  of  his  sentence  (such 
certificate  to  be  signed  by  the  Secretary  of  the  Admi- 
ralty, or  by  any  such  commander-in-chief,  or  such 
commanding  officer)  shall  be  a  sufficient  authority  to 
the  commanding  officer  of  the  ship  to  which  he  may 
be  sent,  or  to  the  governor,  keeper,  or  superintendent 
of  the  gaol  or  prison,  to  receive  and  detain  him.  q  v.*  f 

72.  In  case  any  such  offender  shall  be  conveyed  tQ  ot^nde^ 
any  prison,  not  being  a  naval  prison  appointed  by 

virtue  of  this  Act,  an  allowance  such  as  the  Admi- 
ralty shall  from  time  to  time  direct  shall  be  made  to 
the  governor,  keeper,  or  superintendent  of  the  gaol 
or  prison  for  the  subsistence  of  such  offender  during 
his  detention  therein,  and  such  allowance  shall  be 
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paid  by  order  of  the  Admiralty  upon  production  by 

the  said  governor,  keeper,  or  superintendent  of  a 

declaration,  to  be  made  by  him  oefore  one  of  her 

Majesty's  justices  of  the  peace  of  such  county,  of  the 

number  of  days  during  which  the  offender  has  been 

so  detained  and  subsisted  in  such  gaol  or  prison. 

Imprison-         73.  Whenever  sentence  shall  be  passed  by  a  court- 

^emier  al-  D^^^rtial  on  an  oflfender  abeady  under  sentence  either 

ready  under  of  imprisonment  or  of  penal  servitude,  passed  upon 

^evimw  '°^  ^^"^  ^y  ^  court-martial  for  a  former  offence,  the  court 

offencc^*       may  award  sentence  of    imprisonment    or     penal 

servitude  for  the  offence  for  which  he  is  under  trial 

to  commence  at  the  expiration  of  the  imprisonment 

or  penal  servitude  to  which  he  has  been  previously 

sentenced,  although  the  aggregate  of  the  terms  of 

imprisonment  or  penal  servitude  may  exceed  the  term 

for  which    either  of  those  punishments   could   be 

otherwise  awaided. 

Prisona. 

Term  and         74.  Every  term  of  penal  servitude  or  of  imprison- 
gace  of  im-  ment  in  pursuance  of  this  Act  shall  be  reckoned  as 
pngonmen  .  ^.Qjjyjjeucing  q^  the  day  on  which  the  sentence  was 
awarded,  and  the  place  of  imprisonment,  whether  the 
imprisonment  was  awarded  as  an  original  or  aj3   a 
commuted  punishment,  shall  be  such  place  as  may  be 
appointed  by  the  court  or  the  commanding  officer 
awarding  the  punishment,  or  which  may  from  time 
to  time  be  appointed  by  the  Admiralty,  or  by  the 
commander-in-chief  or  senior  officer  present  on  any 
foreign  station,  and  may  be  one  of  the  naval  prisons 
appomted  under  this  Act,  or  any  common  gaol,  house 
of  correction,  or  military  prison  within  her  Majesty's 
dominions. 
Place  of  im-      76.  Whenever  it  is  deemed  expedient  it  shall  be 
Say  bT^"*  lawful  for  the  Admiralty  or  any  such  commander- 
changed,  Ac.  in-chief,  by  any  order  in  writing,  from  time  to  time 
to  change  the  place  of  confinement  of  any  offender 
imprisoned  or  sentenced  to  be  imprisoned  or  detained 
in  pursuance  of  this  Act,  and  the  gaoler  or  other 
person  having  the  custody  of  such  offender  shall  im- 
mediately on  the  receipt  of  such  order  remove  such 
offender  to  the  gaol,  prison,  or  house  of  correction 
mentioned  in  the  said  order,  or  shall  dehver  him 
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over  to  naval  custody  for  the  purpose  of  the  offender 
being  removed  to  such  prison  ;  and  every  gaoler  or 
keeper  of  such  last-mentioned  prison,  gaol,  or  house 
of  correction  shall,  upon  being  furnished  with  a  copy 
of  such  order  of  removal,  attested  by  the  Secretary 
of  the  Admiralty  for  the  time  being,  receive  into  his 
custody  and  shall  confine  pursuant  to  such  sentence 
or  order  every  such  offender. 

76.  The  gaoler    or    other    person  removing  any  Expenses  of 
offender  in  pursuance  of  such  order  shall  be  aflowed  ™"^°^  ^^ 
for  the  charges  of  such  removal  a  sum  not  exceeding  ^^^ne«. 
one  shilling  a  nule,  and  when  any  offender  is  not 
confined  in  a  naval  prison  the  ^oler  or  other  person 

in  whose  custody  any  such  offender  may  be  shall 
receive  such  an  allowance  as  the  Admiralty  shall 
from  time  to  time  direct  for  every  day  that  such 
offender  is  in  his  custody,  to  be  applied  towards  his 
subsistence,  and  such  sum  shall  be  paid  to  the  said 
gaoler  or  other  person  under  the  authority  of  the 
Admiralty,  upon  the  application  in  writing  made  to 
the  Secretary  of  the  Admiralty  by  any  justice  for 
the  county  or  place  in  which  such  gaol,  prison,  or 
house  of  correction  shall  be  situate,  wim  a  copy  of  the 
sentence  or  order  under  which  the  prisoner  is  confined. 

77.  From  and  after  the  passing  of  this  Act,  section  5^®'^  ®' 
one  of  the  Act  of  the  forty-fourth  year  of  the  reign  of  P"^°®"* 
King  George  the  Third  (chapter  thiiteen),  "  to  prevent 

the  desertion  and  escape  of  petty  officers,  seamen,  and 
others  from  his  Majesty's  service  by  means  or  under 
colour  of  any  civil  or  criminal  process,"  shall  be  read 
and  have  effect  as  if  the  worcfs  "  one  shilling**  were 
therein  substituted  for  the  words  "  two  shillings  ;"  and 
any  such  sheriff,  gaoler,  or  other  officer  as  therein 
mentioned  shall,  if  required,  deliver  such  petty  officer, 
fleaman,  or  other  person  as  therein  mentioned  to  any 
person  authorized  to  receive  him,  instead  of  conduct- 
ing and  conveying  him  as  therein  provided. 

78.  Whenever  any  prisoner  is  undergoing  impri-  Proviso  for 
sonment  in  pursuance  of  this  Act,  it  slmll  be  lawful  ^***5Jf^£^ 
for  the  Admiralty  or  any  commander-in-chief  on  any  prisoners, 
foreign  station,  or  where  an  offender  has  been  im- 
prisoned by  order  of  his  commanding  officer,  for  such 
commanding  officer  or  the  Admiralty,  or  any  such 
commander-in-chief,  to  give  an  order   in   writing 
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directing  that  the  prisoner  be  discharged ;  and  it  shall 
also  be  lawful  for  the  Admiralty,  or  any  such  com- 
mander-in-chief, and  any  officer  commanding  any  of 
her  Majesty's  ships,  by  order  in  writing,  to  direct  that 
any  such  prisoner  be  delivered  over  to  naval  custody 
for  the  purpose  of  being  brought  before  a  court- 
martial,  either  as  a  witness,  or  for  trial  or  otherwise, 
and  such  prisoner  shall  accordingly,  on  the  produc- 
tion of  any  such  order,  be  discharged,  or  be  delivered 
Over  to  such  custody. 

f^T****?         79.  The  time  during  which  any  prisoner   under 
to  time  of  _  ^.         'i'lj.*!-  a 

detention  in  sentence   of   imprisonment    is    detained    m    naval 

naval  custody  shall  be  reckoned  as  imprisonment   under 

xniirtody.       ^OB  sentence  for  whatever  purpose  such   detention 

takes  place ;  and  the  governor,  gaoler,    keeper,    or 

superintendent  who  shall  deliver  over    any    such 

prisoner  shall  again  receive  him  from  naval  custody, 

so    that    he    may    undergo    the  remainder    of  his 

punishment. 

In  case  of         ^0.  If  any  person  imprisoned  by  virtue  of  thiB  Act 

insanity,       shall  become  insane,  and  a  certificate  to  that  effect 

g*J^^J^  shall  be  given  by  two  physicians  or  surgeons,  the 

toaome        Admiralty  shall,  by  warrant,  duect  the  removal  of 

lunatic         such  person  to  such  lunatic  asylum  or  other  proper 

^^"'^  ""•        receptacle  for  insane  persons  in  the  United  Kinj^dom 

as  they  may  judge  proper  for  the  unexpired  term  of 

his  imprisonment ;  and  if  any  such  person  shall  in 

the  same  maimer  be  certified  to  be  again  of  sound 

mind,  the  Admiralty  may  issue  a  warrant   for  his 

being  removed  to  such  prison  or  place  of  confinement 

as  may    be    deemed    expedient,    to    undergf>    the 

remainder  of  his  punishment,  and  every  gaolor  or 

keeper  of  any  prison,  gaol,  or  house  of  correction 

shall  receive  him  accorclingly. 

Admiralty        81.  The  Admiralty  may  set  apart  any  buildings  or 

"^rt^bfiH    vessels,  or  any  parts  thereof,  as  naval  prisons,  and 

jJKJand       ^^y  buildings  or  vessels,  or  parts  of  buildings   or 

fiSbipfiafi        vessels,  so  set  apart  shall  be  deemed  to  be   naval 

JJjJjJj^         prisons  within  tne  meaning  of  this  Act,   and    all 

powers  and  authorities  with  respect  to  county  gaols  or 

nouses  of  correction  which  now  are  or  which  may 

hereafter  be  vested  in  any  of  her  Majesty's  Principal 

Secretaries  of  State  shall,  with  respect  to  all  such 

naval  prisons,  belong  to  the  Admiralty  ;  and  it  shall 
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be  lawful  for  the  Admiralty  from  time  to  time  to 
make,  alter,  and  repeal  regulations  for  the  govern- 
ment and  superintendence  of  any  such  naval  prison, 
and  of  the  officers  and  servants  thereof,  and  of 
offenders  confined  therein,  and  from  time  to  time  to 
appoint  inspectors  and  all  other  necessary  officers,  and 
servants  for  any  such  naval  prison,  and,  as  occasion 
may  arise,  to  remove  the  inspectors,  officers,  or 
servants  of  any  such  naval  prison ;  and  the  senior 
officer  at  any  port  or  place  or  on  any  station  where 
there  may  be  any  such  naval  prison,  or  such  senior 
officer  and  such  other  person  and  persons  as  the 
Admiralty  may  from  time  to  time  appoint,  shall  be  a 
visitor  or  visitors  of  such  prison ;  and  every  inspector, 
visitor,  or  officer  having  the  charge  or  command  of 
any  such  naval  prison  respectively  shall,  subject  to 
such  rules  and  regulations  as  may  from  time  to 
time  be  made  as  aforesaid,  have  and  exercise,  in 
respect  of  such  prison,  and  of  the  officers  and  servants 
thereof,  and  of  the  prisoners  confined  therein,  all  the 
powers  and  authorities  as  well  in  respect  of  adminis- 
tering oaths  as  otherwise  which  any  inspector, 
visiting  justice,  or  governor  of  a  county  gaol  or  house 
of  correction  may  respectively  exercise  as  such. 

82.  If  any  person  shall  convey  or  cause  to  be  Penalties  on 
conveyed  into  any  such  naval  prison  any  arms,  tools,  ^^^^s 
or  instruments,  or  any  mask  or  other  disguise,  to  attempt  to 
facilitate  the  escape  of  any  prisoner,  or  by  any  means  escape  of 
whatever  shall  aid  any  prisoner  to  escape  or  in  an  ^^^^' 
attempt  to  escape  from  such    prison,  whether    an  breach  of 
escape  be  actually  made  or  not,  such  person  shall  be  ?"«>»  . 
deemed  guilty  of  felony,  and  upon  being  convicted  ^^^  at^o^^. 
thereof  shall  be  imprisoned,  with  or  without  hard 
labour,  for  any  term  not  exceeding  two  years,  or 
suffer  penal  servitude  for  any  term  not  exceeding 
fourteen  years  ;    and  if  any   person  shall  bring  or 
attempt  to  bring  into  such  prison,  in  contravention  of 
the  nues,  any  spirituous  or  fermented  liquor,  he  shall 
for  every   such  offence  be  liable  to  a  penalty  not 
exceeding  twenty  pounds,  and  not    less  than  ten 
pounds ;  and  if  any  person  shall  bring  into  such 
prison,  or  to  or  for  any  prisoner,  without  the  know- 
ledge of  the  officer  having  charge  or  command  thereof, 
any  money,   clothing,  provisions,   tobacco,   letters. 
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papers,  or  other  articles  not  allowed  by  the  rules  of 
the  prison  to  be  in  the  possession  of  a  prisoner,  or 
shall  throw  into  the  said  prison  any  such  articles,  or 
by  desire  of  any  prisoner,  without  the  sanction  of  the 
said  officer,  shall  carry  out  of  the  prison  any  of  the 
articles  aforesaid,  he  snail  for  every  such  offence  be 
liable  to  a  penalty  of  five  pounds  ;  and  if  any  person 
shall  interrupt  any  officer  of  such  prison  in  the  exe- 
cution of  his  duty,  or  shall  aid  or  excite  any  person 
to  assault,  resist,    or  interrupt    any    such    officer^ 
he    shall    for   every  such    offence  be  liable   to  a 
penalty   not    exceeding    five    pounds ;    or     if   the 
offender  be   a  prisoner,  he  shall,  upon  conviction 
thereof  before  two  justices  of  the  peace,  or  not  less 
than  three  of  the  visitors  of  the  prison,  be  liable  to 
be  sentenced  for  every  such  offence  to  be  imprisoned, 
either  with  or  without  hard  labour,  and    with    or 
without  solitary  confinement,  for  any  time  not  ex- 
cee^ling  six  calendar  months,  in  addition  to  so  much 
of  the  time  for  which  he  was  originally  sentenced  as 
may    be    then  unexpired,  and  every  penalty  which 
may  be  incurred  imder  this  section  shall  be  recover- 
able in  a  summary  manner  ;  and  such  two  justices  or 
three  visitors  are  hereby  authorized  to  issue  warrants 
of  distress  and  sale  of  the  offender's  goods,  and  every 
such  penalty  shall  be  applied  as  tlie  Admiralty  shaU 
direct,  any  law,  statute,  charter,  or  custom  to  the 
contrary  notwithstanding. 
^•"^^J^®*        83.  Every  governor,  gaoler,  and  keeper   of  any 
gaScra,  Ac.  prison,  gaol,  or  house  of  correction,  and  every  officer 
naving  the  charge  or  command  of  any  place,  ship,  or 
vessel  for  imprisonment,  who  shall,  without  lawful 
excuse,  refuse  or  neglect  to  receive  or  confine,  remove, 
discharge,  or  deliver  up   any  offender  against    the 
provisions  of  this  Act,  or  any  of  them,  shall  incur  for 
every  such  refusal  or  neglect  a  penalty  not  exceeding 
one  hundred  pounds,  to  be  recovered  in  a  summary 
manner  before  two  justices  of  the  peace ;  and  sucn 
two  justices  are  hereby  authorized  to  issue  warrants 
of  distress  and  sale  of  the  offender's  goods,  and  every 
such  penalty  shall  be  applied  as  the  Admiralty  shall 
direct,  any  law,  statute,  cliarter,  or  custom  to  the 
contrary  notwithstanding. 
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PART  VI. 

Supplemental  Provisions. 

84.  This  Act  may  be  cited  for  all  purposes  as  the  short  We. 
Naval  Discipline  Act,  1866. 

85.  Except  as  otherwise  provided,  this  Act  shall  Commence- 
be  in  force  within  the  United   Kingdom;  and  oB^^^^ofXct. 
regards  the  United   Kingdom  the   enactments   de- 
scribed in  the  Schedule  to  this  Act  shall  be  repealed 

from  and  after  one  calendar  month  from  the  passing 
hereof ;  and  as  regards  elsewhere  this  Act  shall  he 
in  force,  and  the  said  enactments  shall  be  repealed, 
from  and  after  six  calendar  months  from  the  passing 
hereof. 

86.  In  the  construction  of  this  Act,  unless  there  be  Definition  of 
something  in  the  context  or  subject  matter  repugnant  terms. 

to  or  inconsistent  with  such  construction, 

"  Admiralty,"  or  "  Lords  of  the  Admiralty,*'  shall 
mean  the  Lord  High  Admiral  for  the  time  - 
being  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  and  when  mere  shall  be  no  such 
LokI  High  Admiral  in  office,  any  two  or  more 
of  the  commissioners  for  executing  the  office 
of  Lord  High  Admiral  of  the  United  King- 
dom : 
"  Officer "  shall  mean  an  officer  belonging  to  one 
of  her  Majesty's  ships,  and  shall  include  a 
subordinate  and  a  warrant  officer,  but  shall 
not  extend  to  petty  and  non-commissioned 
officers  : 
When  the  words  "  superior  officer "  are  used  in 
this  Act  they  shall  be  held  to  include  all 
officers,  including  petty  and  non-commis- 
sioned officers. 

87.  Every  person  in  or  belonging  to  her  Majesty's  Persons 
navy,  and  borne  on  the  books  of  any  one  of  her  ^^^t*® 
Majesty's  ships  in  commission,  shall  be  subject  to 

this  Act ;  and  all  other  persons  hereby  made  liable 
thereto  shall  be  triable  and  punishable  under  the 
provisions  of  this  Act. 

88.  Her  Majesty's  land  forces,  when  embarked  on  Land  forces 
board  any  of  her  Majesty's  ships,  shall  be  subject  to  the  J^w^aere'** 
provisions  of  this  Act  to  such  extent  and  under  such  p®*"®"«^ 
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regalationB  as  her  Majesty,  her  heirs  and  sacceason, 

by  any  order  or  orders  in  council  shall  at  any  time 

or  times  direct 

other  89.  All  other  persons  ordered  to  be  receiTed  or 

porms  em*  beiiu;  passengeis  on  board  any  of  her  Majesty's  ships 

pSmmgm.   BhaU  be  deeme^l  to  be  persons  subject  to  this  Ad, 

under  such  re^^ulations  as  the  Admiralty  may  from 

time  to  time  direct 

FrowiHkm         90.  With  respect  to  hirerl  vessels  in  her  Miyestr't 

>jJ^^<*J^     service  in  time  of  war,  being  either  armed  or  under 

hixJtoiipB   ^c  command  of  an  officer  in  her  liiuestys  navtl 

in  her  service,  the  following  provisions  shall  taJce  effect  if  is 

^J^lj^^     any  case  the  Admiralty  think  fit  so  to  direct,  and 

war.  where  such  direction  is  given  the  same  shall  be 

specified  in  the  ship's  articles  : 

(!•)  Every  person  borne  on  the  lx>oks  of  any  such 

hired  vessel  shall  be  subject  to  this  Act : 
(2.)  Any  offence  committed  by  any  such  persoo 
shall  be  tried  and  punished  as  the  like 
offence  might  be  tried  and  punished  if  com- 
mitted by  any  iHsnon  in  or  belonging  to 
her  Majesty's  navy,  and  borne  on  the  books 
of  any  of  her  Majesty's  ships  in  comnds' 
sion  : 
(3.)  Every  such  offender  who  is  to  be  tried  hj 
court-martial  shall  Ije  placed  under  all 
necessary  restraint  until  he  can  be  tried  by 
c^iurt-martial : 
(4.)  On  application  made  to  the  Lords  of  the 
Admiralty,  or  to  the  commander-in-chief, 
or  senior  officer  of  any  of  her  Majesty's 
ships  or  vessels  of  war  abroad  authorized  to 
assemble  and  hold  courts-martial,  the  Lords 
of  the  Admiralty,  commander-in-chief,  or 
senior  officer  (as  the  case  may  be),  shall 
assemble  and  hold  a  court-martial  for  the 
trial  of  the  offender  : 
(5.)  The  officer  commanding  every  such  hired 
vessel  shall  have  the  same  power  in  respect 
of  all  other  persons  borne  on  the  books 
thereof,  or  for  the  time  being  on  board  the 
same,  as  the  officer  commanding  one  of  her 
Majesty's  ships  has  for  the  time  being  in 
respect  of  the  officers  and  crew  thereof  or 
other  persons  on  board  the  name. 
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(6.)  The  naval  commander-in-chief  and  senior 
naval  oflScer  in  her  Majesty's  service  shall 
have  the  same  powers  over  the  officers  and 
crew  of  every  such  hired  vessel  as  they 
have  for  the  time  being  over  the  officers  and 
crew  of  any  of  her  Majesty's  ships. 

91.  When  any  one  of  her  Majesty's  ships  shall  be  crows  of 
wrecked  or  lost  or  destroyed,  or  taken  by  the  enemy,  s^ips  los*  o' 
such  ship  shall,  for  the  purposes  of  this  Act,  be    ^^  ^°^®  ' 
deemed  to  remain  in  commission  until  her  crew  shall 

be  regularly  removed  into  some  other  of  her  Majesty's 
ships  of  war,  or  until  a  court-martial  shall  have  been 
held,  pursuant  to  the  custom  of  the  navy  in  such 
cases,  to  inquire  into  the  cause  of  the  wreck,  loss, 
destruction,  or  capture  of  the  said  ship. 

92.  When  no  specific  charge  shall  be  made  against  All  the 
any  officer  or  seaman  or  other  person  in  the  fleet  for  officers  and 

^  .  .  J?         1  1     1  crew  of  lost 

or  m  respect  or  in  consequence  oi  such  wreck,  loss,  ship  may  be 
destruction,  or  capture,  it  shall  be  lawful  to  try  all  tried  by  one 
the  officers  and  crew,  or  all  the  surviving  officers  and  ^o"^' 
<jrew,  of  any  such  ship,  together,  before  one  and  the 
same  court,  and  to  call  upon  all  or  any  of  them,  when 
upon  their  trial,  to  give  evidence  on  oath  or  affirma- 
tion before  the  court  touching  any  of  the  matters 
then  under  inquiry,  but  no  officer  or  seaman  or  other 
person  shall  be  obliged  to  give  any  evidence  which 
may  tend  to  criminate  himself. 

93.  When  deemed  necessary  by  the  Admiralty,  or  or  by  sepa- 
any  officer  authorized  to  order  courts-martial,  sepa-  ^*®  co^^rta* 
rate  courts-martial  shall  be  held  for  the  trial  of  some 

one  or  more  of  such  officers  and  crew  for  or  in  respect 
or  in  consequence  of  the  wreck,  loss,  destruction,  or 
capture  of  any  such  ship. 

94.  For  any  offence  or  offences  committed  by  any  For  subae- 
officer  or  seaman,  or  officers  and  seamen,  after  the  quent 
wreck,  loss,  destruction,  or  capture  of  any  such  ship,  ratecoiS?*' 
a  separate  court-martial  shall  be  held  for  the  trial  of 

such  offender  or  offenders. 

95.  When  any  ship  of  her  Majesty  shall  be  wrecked.  Pay  of  crews 
lost,  or  otherwise  destroyed,  or  taken  by  the  enemy,  °y^^^°®* 
if  it  shall  appear  by  the  sentence  of  a  court-martial 

that  the  crew  of  such  ship  did,  in  the  case  of  a  ship 
wrecked  or  lost,  do  their  utmost  to  save  her  or  get 
her  oft',  and  in  the  case  of  a  ship  taken  by  the  enemy. 
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did  their  utmost  to  defend  themselves,  and  that  they 
have,  since  the  wreck,  destmction,  loss,  or  capture  of 
such  ship,  behaved  themselves  well,  and  been  obedient 
to  their  officers,  then  all  the  pay  of  such  cre'ws,  or  of 
such  portions  of  such  crews  as  have  behaved  them- 
selves well  and  been  obedient  to  their  officers,  shall 
be  continued  until  the  time  of  their  being  discharged 
or  removed  into  other  ships  of  her  Majesty,  or 
dying. 
When  ship        96.  If  the  ship  of  any  officer  ordered  to  conunand 

^^^islost  *^y  ^^  ^^  more  of  her  Majesty's  ships  shall  he 
he  may  wrecked,  lost,  or  otherwise  destroyed,  such  officer 
dJ9»o~  o^  shall  continue  in  the  command  of  any  ship  or  ships 
a«w?f ^t  which  at  the  time  of  his  ship  being  wrecked,  lost,  or 
■hip.  destroyed  was  or  were  under  his  command,  and  it 

shall  be  lawful  for  such  officer  to  order  the  surviving 
officers  and  crew  of  the  wrecked,  lost,  or  destroyed 
ship  to  join  any  other  ship  under  his  command,  or  to 
distribute  them  among  the  other  ships  under  his 
command,  if  more  than  one,  and  such  officer  shall, 
until  he  meets  with  some  other  officer  senior  to  him- 
self, have  the  same  power  and  authority  in  all  respect 
as  if  his  ship  had  not  been  wrecked,  lost,  or  de- 
stroyed- 
RfiBtriction  97.  It  shall  not  be  lawful  for  any  person  to  arrest 
2^^^^*^  any  petty  officer  or  seaman,  non-commissioned  officer 
for  debt  '  of  marines  or  marine,  belonging  to  any  ship  of  her 
Majesty,  by  any  warrant,  process,  or  writ  issued  in 
any  part  of  her  Majesty's  dominions  for  any  debt, 
unless  the  debt  was  contracted  at  a  time  when  the 
debtor  did  not  belong  to  her  Majesty's  service,  nor 
unless  before  the  issuing  of  the  warrant,  process,  (a 
writ  the  plaintiff  in  the  suit  or  some  person  on  his 
behalf  has  made  an  affidavit  in  the  court  out  of  which 
it  issued,  that  the  debt  justly  due  to  the  plaintiff 
(over  and  above  all  costs)  was  contracted  at  a  time 
when  the  debtor  did  not  belong  to  her  Majesty's 
service,  nor  unless  a  memorandum  of  such  affidavit 
is  marked  on  the  back  of  the  warrant,  process,  or 
writ. 
DiBchai^ge  98.  If  any  petty  officer  or  seaman,  non-commis- 
from  arrest,  gjoned  officer  of  marines  or  marine,  is  arrested  in 
contravention  of  the  provisions  of  the  last  foregoing 
section,  the  court  out  of  which  the  warrant,  process 
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or  writ  issues,  or  any  judge  thereof,  may,  on  com- 
plaint by  the  party  arrested,  or  by  his  superior  officer, 
investigate  the  case  on  oath  or  otherwise,  and  if 
satisfied  that  the  arrest  was  made  in  contravention  of 
the  provisions  of  the  last  foregoing  section,  may 
make  an  order  for  the  immediate  discharge  of  the 
party  arrested,  without  fee,  and  may  award  to  the 
complainant  the  costs  of  his  complaint,  to  be  taxed 
by  the  proper  officer,  for  the  recovery  whereof  he 
shall  have  the  like  remedy  as  the  plaintiff  in  the  suit 
would  have  on  judgment  being  given  in  his  favour 
with  costs. 


PART  VII. 

Saving  Clause. 


99.  Any  person  who  has  committed  or  may  com-  Trial  of 
mit,  before  this  Act  comes  into  force,  any  offence  offences 
against  the  Naval  Discipline  Act,  1864,  or  the  Act  J^J^ 
thereby  repealed,  or  against  any  other  enactment  aS^ 
repealed  by  this  Act,  for  which  such  person  has  not 

been  tried  before  this  Act  comes  into  force,  shall  be 
tried  and  pvmished  under  this  Act  as  if  such  crime 
or  offence  nad  been  committed  against  the  same,  but 
he  shall  not  suffer  any  greater  punishment  than  he 
was  liable  to  imder  the  Naval  Discipline  Act,  1864, 
or  the  Act  thereby  repealed,  or  such  other  enactment 
(as  the  case  maybe);  and  any  proceeding  of  any  court- 
martial,  or  any  other  proceedings  under  the  Naval 
Discipline  Act,  1864,  or  such  other  enactment  which 
may  be  pending  when  this  Act  comes  into  force,  shall 
be  continued,  and  the  offender,  if  found  guilty,  shall 
be  punished  as  if  the  Act  or  enactment  against  which 
he  offended  had  not  been  repealed. 

100.  Nothing  in  this  Act  shall  take  away,  abridge.  Nothing  to 
or  control,  further  or  othei'wise  than  as  expressly  *^®  *^*y 
provided  by  this  Act,  any  right,  power,  or  preroga-  ofth?* 
tive  of  her  Majesty  the  Queen  in  right  of  her  crown,  ^^^*  ^^ 
or  in  right  of  her  office  of  Admiralty  or  any  right  or  ^wers^of 
power  of  the  Admiralty.  Admiralty. 

101 .  Nothing  in  this  Act  contained  shall  be  deemed  Act  not  to 
or  taken  to  supersede  or  affect  the  authority  or  power  authOTity  of 
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ordinary 
courts. 


of  any  court  or  tribunal  of  ordinary  civil  or  criminal 
jurisdiction,  or  any  officer  thereof,  in  her  Majesty's 
dominions,  in  respect  of  any  offence  mentioned  in 
this  Act  which  may  be  punishable  or  cognizable  by 
the  common  or  statute  law,  or  to  prevent  any  person 
being  proceeded  against  and  punished  in  respect  of 
any  such  offence  otherwise  than  under  this  Act. 


THE   SCHEDULE. 
Enactments   Repealed. 


11  Geo.  4  & 
1  WilL  4, 
C.20, 

in  part. 

10  &  11  Vict. 
0.62, 

in  part. 


27  &  28  Vict 
c.  119. 

28  &  29  Vict, 
c.  115. 


An  Act  to  amend  and  consoli-  )    . 

date  the  Laws  relating  to  [    "^part; 
the  Pay  of  the  Royal  Navy  )  namely,— 
Section  Eighty. 

An  Act  for  the  Establishment  \ 

of  Naval  Prisons,  and  for  r    in  part ; 
the  Fjrevention  of  Desertion  t  namely, — 
from  her  Majesty's  Navy  -  ) 
Section  Eleven. 

The  Naval  Discipline  Act,  1864. 


The  Naval  Discipline  Amendment  Act, 
1865. 
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1.  FORM  OF  WARRANT  ORDERING  A  COUBT- 
MARTIAL  TO  ASSEMBLE.!  (See  p.  97.) 

By  Sir  A  B.,  KC.B.,  Vice-Admiial  in  her  Majestr't 
Fleet,  and  Commander-in-cliief  of  H.M'8  Ships  in  mt 
Mediteiranean,  being  the  officer  holding  a  conunifinoo 
from  the  Admiralty  to  order  courts-martial  at  tiu»    I 
place.'  I 

Whereas,  Captain  C.  D.,  commanding  H.M«'g  ghip 
,  has,  in  a  letter  '  dated  the 
day  of  ,  187    ,  transmitted  to  me 

chaiges  against  Lieutenant  E.  F.,  of  the  said  ah^ 
,  of  the  tenor  following : 

First  Charge. 

"  For  that  he,  the  said  E.  F.,  lieutenant  of  HJ£'» 
ship  ,  then  l^eing  a  nerson   subject  to 

the  Naval  Discipline  Act,  1866,  did,  on  the 

*  The  warrant  should  not  specify  the  cUas  fcv  condnct 
of  the  prisoner. 

*  See  Nar.  Dia.  Act,  s.  68,  Xoe.  9,  10,  11,  12. 

*  See  Qaeen's  Beg.  0.  M.  art.  2. 
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day  of  ,  A.D.  18        ,  on  board  the 

said  ship,  behave  with  contempt  and  use  insulting 
language  *  to  me  (Captain  C.  D.)  his  superior  officer, 
in  that  he  stated,  on  the  quarter-deck  of  the  said 
ship,  that  I  encouraged  insubordination  amongst  the 
crew  by  not  punishing  them  sufficiently,  or  words  to 
that  effect." 

Second  Cha/rge. 

"  For  that  he,  the  said  Lieutenant  E.  F.,  of  H.M.'s 
ship  ,  then  being  a  person  subject  to  the 

Naval  Discipline  Act,  1866,  did  on  the  day 

of  ,  A.D.  18    ,  on  board  the  said  ship,  wiKullv 

disobey  ^  the  lawful  command  of  me  (Captain  C.  D.;, 
his  superior  officer,  in  that  he  the  said  E.  F.  refused 
to  leave  the  quarter-deck  when  ordered  by  me  to 
do  so." 

And  whereas  I  think  fit  that  the  said  Lieutenant 
E.  F.  shall  be  tried  by  court-martial  for  the  offences 
specified  in  the  said  charges,  I  send  you  herewith  the 
said  charges,  and  do  hereby  direct  you  to  assemble  a 
court-martial  on  board  H.M.'s  ship  , 

on  ,  the  day  of 

18  ,  or  as  soon  afterwards  as  circumstances  will 
permit,  which  court,  you  being  president  thereof,'*  is 
hereby  ordered  to  try  the  said  Lieutenant  E.  F.  for 
the  said  offences  according  to  due  course  of  law. 

Given  under  my  hand  on  board  the  ,  at 

Malta,  the  day  of  ,  A.D.  18    . 

(Signature.) 

To  G.  H.,  Esq.,  Rear-Adniiral  and  Second  in  Com- 
mand of  H.M.'s  Ships  on  the  Mediterranean  Station. 
By  command  of  the  commander-in-chief, 

I.  K.,  Secretary. 
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2.  OFFICIATING  DEPUTY  JUDGE  ADVO- 
CATE'S WARRANT.  8    (See  p.  79.) 

By  Sir  A.  B.,  BLC.B.,  Vice-Admiral  in  her  Majesty's 

1  Nav.  Dis.  Act,  s.  17. 
«  Ibid.  B.  68,  cl.  14. 
8  Ibid.  8.  61. 
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Fleet,  and  Commandeivin-Chief  of  H.M/s  Ships  in 
the  Mediterranean. 

Whereas  I  have  ordered  a  court-martial  to  be 
assembled  on  board  H.M.'s  ship  ,  on 

next,  the  for  the  trial  of 

l)elonging  to  H.M.*s  ship  on  charce 

of 

I  do  hereby  authorize  and  appoint  you  to  officiate 
as  deputy  judge  advocate  on  this  occasion,  and  for  so 
doing  this  shall  be  your  warrant. 

Given  under  my  hand  on  board  the  ,  at 

the  day  of  ,187 

To 

By  command  of  the  commander-in-chief^ 

Secretary. 


3.  PROVOST  MARSHAL'S  WAKRANT. 

(See  p.  80.) 

By  Sir  A.  B.,  K.C.B.,  Vice- Admiral  in  her  Majesty's 
Fleet,  and  Commander-in-Chief  of  H.M.'s  Sliips  in  uie 
Mediterranean. 

Whereas  I  have  ordered  a  ^ourt-martial  to  be 
assemble<l  on  board  H.M.'s  ship  ,  on 

next,  the  to  tiy  belonging 

to  H.M.'s  ship  for 

I  do  hereby  authorize  and  appoint  you  to  officiate 
as  provost  marshal  on  this  occasion,  and  you  are  forth- 
with to  take  the  person  of  the  said 
into  your  custodv,  and  him  safely  keep  until  he  shall 
be  delivered  by  due  course  of  law.  And  for  so  doing 
this  shall  be  your  warrant. 

Given  under  my  hand  on  boar<l  the  ^  ^t 

the  day  of  ,  187     . 

To  Mr.  ,  herel>y  appointed 

provost  marshal  on  the  occasion. 

By  command  of  the  conmiander-in-chief, 

Secretary. 
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4.  GENERAL  MEMORANDUM.    (See  pp.  81, 82.) 

A  court-martial  has  been  ordered  to  assemble  on  General 
board- H.M.'s  ship  ,  on  day  Order, 

of  ,  18        9  or  as  soon  afterwards 

as  circumstances  will  permit,  Captain  , 

of  H.M.'s  ship  ,  president.    All  captains 

junior  to  the  president,  aU  commanders  and  the 
(mmiber)  senior  lieutenants  present,  are  to  attend 
thereat. 

The  is  to  make  the  usual  signal  at 

8  a.m.,  and  the  court  is  to  assemble  at  o'clock  pre- 
cisely. 

I  have  appointed  to  officiate  as 

deputy  judge  advocate. 

To  the  respective  captains,  com- 

manders, and  lieutenants  of  H.M.*s  ships  and  vessels 
present. 

Admiral. 


5.  NOTICE  OF  TRIAL  TO  THE  PROSE- 
CUTOR.   (See  p.  83.) 

H.M.'sship  at  187    . 

Sir, 
The  commander-in-chief  having  ordered 

of  H.M.'s  ship  to  assemble  a  court- 

martial  on  next,  the  ,  at     a.m. 

on  board  H.M.'s  ship  ,  to  try 

of  H.M.'s  ship  ,  on  the  charge  exhibited 

against  him,  and  enclosed  in  your  letter  of  the  , 

I  have  to  request  that  you  wUl  be  pleased  to  furnish 
me  with  a  list  of  the  witnesses  you  wish  to  caU  in 
support  of  the  charge  ,  in  order  that  they  may  be 
duly  summoned  to  attend  the  court. 

( When  Prisoner  is  not  an  Officer — 

It  is  requested  that  the  original  defaulters'  book 
and  the  prisoner's  parchment  certificate  may  be  at 
hand  to  be  produced  in  court  when  required.) 

I  have,  &C., 

Judge  Advocate. 
To 

U  2 
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6.  NOTICE  OF  TRIAL  TO  THE  PRISONER 

(See  p.  83.) 

H.M.'s  ship  ,  at  ,18 

Sir, 
The  commander-in-cliief  has  ordered  a   court- 
martial  to  be  assembled  on  board  H.M.'8  ahip  , 
on                        next,  the                            instant^  to 
try  you  on  certain  charges  exhibited  against  job 

In  ac(painting  von  thereof,  I  transmit  for  jooi 
information  a  copy  of  the  charges  referred  to,  md 
request  you  will  ramish  me  with  the  names  of  sad 


persons  as  you  may  be  desirous  of  pAlHT^g  as  wi 
in  your  behalf,  in  order  that  they  may  Be  duly  soiii- 
moned  to  attend  the  court.  I  also  forward  to  jaa  a 
copy  of  Captain  letter,  reporting  to 

the  commander-in-chief  the  circumstances  on  whidi 
the  charges  are  founded,  the  original  of  which  htf 
been  transmitter!  to  the  ])re8ident  of  the  court-martiaL 

I  am,  &c., 

C.  D., 

Judge  Advocate. 
To  Lieutenant  , 

H.M.'s  ship 


7.  SUMMONS  TO  WITNESSES. 
(See  p.  83.) 

H.M.'s  ship  ,  at  18 

Memorandum. 
You  are  hereby  required  to  attend  a  court-martial 
ordered  to  be  held  on  board  H.M.'s  ship 
on  morning  next,  the  instant, 

at  o'clock  precisely,  for  the  trial  of  , 

on  charges  exhibited  against  him  by 
for  disobedience  of  orders  and  contempt  to  his  superior 
officer,  on  the  of  in 

order  to  give  your  evidence  thereon. 

C.  D., 

_    ^.  J«<^g<^  Advocate. 

To  Lieut. 

Mr.  ,  V  H.M.'s  ship 

Mr. 
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SUMMONS  TO  A  CIVILIAN  TO  GIVE  EVI- 
DENCE AND  TO  PKODUCE  DOCUMENTS 
BEFORE  A  COURT-MARTIAL.    (See  p.  83.) 

Whereas    a    court-martial    has    been   ordered  to 
assemble  on  board  H.M.'s  ship  ,  at  , 

on  the  day  of  ,187    ,  for  the 

trial  of  ,  of  H.M.Vship 

And  whereas  it  has  been  stated  to  me  that  your 
evidence  will  be  (a?u2  that  you  have  in  yon/r  possession 
and  control  certain  documents^  which  a/re)  material  for 
the  trial  and  determination  of  the  matter  to  be  brought 
before  the  court,  I  do  hereby  by  virtue  of  the  power 
given  to  me  by  the  Naval  Discipline  Act,  1866, 
summon  and  require  you  to  attend  at  the  sitting  of 
the  said  court  on  the  day  of  , 

at  o'clock,  A.M.  {and  to  bring  with  you  the 

documents  hereinafter  mentioned,  namely  ), 

and  so  to  attend  from  day  to  day  until  you  shall  be 
didy  discharged ;  and  you  are  hereby  required  to 
obey  this  summons  on  pain  of  the  penalties  declared 
by  the  said  Act. 

Given  under  my  hand  at  ,  this, 

day  of 

C.  D., 

Judge  Advocate. 

To 
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8.  NOTICE  TO  PRESIDENT  OF  MEMBERS 
ABSENT  ON  DUTY.    (See  pp.  81,  97.) 

187 
Sir,  Offioem 

With  reference  to  my  direction  of  the  SS^t'*" 

instant,  for  you  to  preside  at  a  court-martial  to  be  duty 
held  on  board  H.M.'s  ship  ,  on 

the  ,  for  the  trial  of 

I  have  to  acquaint  you  that  H.M.'s  ship 
being  under  orders  to  proceed  to  sea  immediately  for 
the  purjwse  of  Qiere  state  the  coAises  rendering  her 
immediate  departure  necessary),  the  exigencies  of  the 
public  service  do  not  permit  of  Captain  , 
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of  that  elnp,  sitting  as  a  member  of  the  said  court' 
martiaL 

AdmiiaL 

Captain  , 

H.M.'s  shij) 


a  ORDER  OF  PROCEEDINGS  AT  A  COUKT- 

MARTIAL. 

Meinbers  of  the  court  assemble. 

(Court  never  to  consist  of  more  than  nine  or  less 
than  five  members.  If  commanders  or  lieu- 
tenants sit,  no  more  than  five  members.  Never 
more  than  two  lieutenants. 

President  takes  his  seat  at  the  head  of  the 
table,  officer  next  in  seniority  on  his  right, 
third  senior  on  his  left,  and  so  on.     J^ge 
advocate  facing  the  president.) 
Prisoner  brought  in  by  the  Provost  Marshal. 
Prosecutor  admitted. 

Witnesses  called  in  and  mustered  by  officer    of 
court. 

Public  admitted. 

Judge  advocate  reads  the  order  for  the  court  to 
assemble. 
Absence  of  members  accounted  for. 

(Memoranda  respecting  absence  of  members  on 
leave  or  duty  read  by  judge  advocate.) 
Judge  advocate  reads  over  to  prisoner  the  names 
of  the  members  of  the  court,  and  asks  him  if  he 
objects  to  being  tried  by  any  member. 

(If  prisoner  objects  to  any  member,  court  decides 
objection.  If  necessary,  court  to  be  cleared 
for  this  purpose.  [For  valid  causes  of  objec- 
tion, see  page  95.1  If  objection  be  allowed, 
the  member  withdraws,  and  the  officer  next 
in  seniority  takes  his  place.) 
Oath  administered  to  members  by  judge  advocate. 

(For  form  of  oath,  see  s.  63,  Nav.  Dis.  Act.) 
Oath  administered  to  judge  advocate  by  president. 
(For  form  of  oath,  see  s.  64,  Nav.  Dis.  Act.) 


APPENDIX.  439 

Absence  of  members  through  sickness. — Medical 
officer  gives  evidence  on  oath  that  they  are  pre- 
vented from  attending. 

Officers  not  required  as  members  allowed  to  leave. 
Application  for  postponement  of  trial,  if  required, 
made  at  this  stage  of  the  proceedings. 

Prisoners  who  voluntarily  plead  guilty  (they  are 
not  to  be  called  upon  to  plead  to  the  charges)  should 
do  so  at  this  point. 

Witnesses,  except  first  to  be  examined,  withdraw. 
Prusecutor's  evidence,  should  he  wish  to  give  any, 
must  be  taken  before  that  of  other  witnesses. 

(The  prosecutor  may  be  recalled  for  cross-exami- 
nation by  the  court  or  by  the  prisoner,  during 
any  part  of  the  proceedings,  but  not  for  the 
purpose  of  giving  evidence  on  any  new  matter.) 
Witness-— Judge  advocate  administers  oath  to. 

(Form  of  oath,  art.  11,  p.  100,  Queen's 
Keg.) 
„         Examined  by  the  prosecutor.^ 

(Evidence  to  be  given  as  to  identity  of 
prisoner.) 
„         Cross-examined  by  court  or  judge  advo- 
cate. 
„  „  by  prisoner.        ^  ^     ■ 

„  (A  witness  may  be  re-examined  by  the 

prosecutor  for  the  purpose  of  explain- 
mg  any  doubtful  expressions,  arid  the 
motive  Or  provocations  which  induced 
their  use,  which  have  been  elicited  by 
the  cross-examination  ;  but  no  new 
matter  must  be  introduced.) 
„  (A  witness  may  be  recalled  by  the  court, 

or  by  the   judge  advocate  with  the 
consent  of  the  court,  at  any  stage  of 
the  proceedings.) 
Witnesses  for  prosecution    summoned,  but    not 
examined.     Prisoner  should  have  an  opportunity  ot 
examining  them  should  he  wish  to  do  so. 
Close  of  the  prosecution. 

(The  prosecutor  having  announced  that  his  case 

^  Should  any  questions  be  objected  to,  the  majority  of 
the  court  to  decide  whether  they  shall  be  allowed. 
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is  cloeedL  the  court  may,  before  opening  the 
case  for  tae  defence,  call  any  witnesses  whose 
evidence  they  may  deem  necessary  for  the 
furtherance  of  the  ends  of  justice.) 
Prisoner  called  upon  for  defence. 

(If  necessary,  court  adjourns  to  give  him  time  to 
prepare  it) 
Court  reopened. 

Defence  read  by  prisoner  or  judge  advocate. 
(It  rests  with  tne  court  to  decide  whether  or  not 
the  witnesses  shall  bepresent  during  the  read- 
ing of  the  defence.    Tnere  are  obvious  reasons 
why  those  called  on  behalf  of  the  prisoner 
should  not  be  so  admitted.) 
Witness — Oath  administered  by  judge  advocate. 
Examined  by  prisoner. 
Cross-examined  by  court  or  judge  advo- 
cate. 
„  by  prosecutor. 

(May  be  re-examined  by  prisoner  for  the 
purpose  of  explaining  any  doubtful 
expressions,  ana  the  motive  or  provo- 
cations which  induced  their  use  elicited 
by  the  cross-examination,  but  no  new 
matter  must  be  introduced.) 
Close  of  the  defence. 

(The  court  may  call  any  other  witnesses  whom 
the  prisoner  may  show  to  l)e  material  in  his 
behalf.) 
Court  cleared  to  frame  sentence. 
Judge  advocate  to  draw  up  questions  whereon  to 
form  a  determination  as  to  the  mnocence  or  guilt  of 
prisoner. 

(In  cases  where  prisoner  is  found  guilty. 
Court  reopened.     Prisoner's  parchment  certifi- 
cate and  defaulters'  sheet  called  for.     Originals 
and  copies  compared.) 
Judge  advocate  to  collect  votes  as  to  punishment, 
commencing  with  junior  member. 

Judge  advocate  draws  up  sentence,  which  is  signed 
by  members  and  himself. 

Court  reopened.     Prisoner  brought  in.     Prosecu- 
tor and  witnesses  admitted.     Public  admitted. 
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Judge  advocate  pronounces  sentence. 
Court  dissolved. 

President  delivers  sentence  to  conimander-in-chiet* 
or  senior  officer  present. 


10.  FORM  OF  MINUTES  OF   PROCEEDINGS 
AT  A  COURT-MARTIAL. 

Minutes  of  proceedings  taken  at  a  court-martial 
held  on  board  H.M.'s  ship  at  , 

on  the  day  of  187    , 

and,  by  adjournment,  every  day  afterwards  (Sunday 
excepted),  to  the  day  of 

187    . 

Present, 

G.  H.,  Esq.,  Rear- Admiral,  second  in  command 
of  H.M.'8  ships  on  the  Mediterranean  Station,  Presi- 
dent. 

A.  B.,  Esq.,  Captain  of  H.M.'s  ship 

C.  D.,  Esq.        „ 

K  F.,  Esq.,  Commander 

J.  K.,  Esq,        „ 
being  all  the  officers  present,  qualified  to  sit,  whose 
duty  it  was  to  attend  (except  Captain  ,  of 

H.M.*s  ship  ,  reported  to  be  sick). 

Captain  ,  of  H.M:.'8  ship  ,  ap- 

peared in  court  as  prosecutor. 

The  prisoner  of 

H.M's  ship  brought  into  court,  and  the 

witnesses  and  audience  admitted. 

The  prisoner  recjuested  permission  to  be  attended 
in  court  by  his  friend  Mr.  which  was 

granted  accordingly. 

R^ad  the  order  (enclosure  A),  of  Admiral  Sir 
commander-in-chief  of  H.M.'s  ships  on  the 
Mediterranean  Station,  being  the  officer  holding  a 
commission  from  the  Lords  Commissioners  of  the 
Admiralty  to  order  courts-martial  on  the  said  station 
dated  the  addressed  to  the  president, 

u3 
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G.  H.,  Esc^.,  Rear-Admiral,  &c.,  directing    him  to 
assemble  a  court-martial  and  try 
of  H.M.'s  ship  on  the  following  change 

preferred  aj^aiiist  him  by  Captain  of  the 

said  ship,  viz. : 

For  that  he,  the  said  A.  B.,  belonging  to 

H.M.*s  ship  then  beinff  a  person  subject  to 

the  Naval  Discipline  Act,  1866,  did,  on  the 
day  of  18    ,  attempt  to  strike  with  his 

fist  of  the  said  ship,  his  superior  officer, 

in  the  execution  of  his  office,  at  the  same  tinie  saying 
to  the  said  that  he  would  kill  him  u 

he  had  the  opportunity. 

Read  the  names  of  the  officers  composing  the 
court. 

Read  the  annexed  memorandum  (marked  B)  firom 
the  commander-in-chief,  addressed  to  the  president, 
informing  him  that  Captain  of  H.M/s 

ship  is  on  leave  of  absence,  granted  by 

and  that  Captain  of  H.M.'8 

ship  is  absent  from  the  port  on  duty. 

The  prisoner,  being  asked  whether  he  objected  to 
be  triea  by  any  member  of  the  court,  stateci  that  he 
objected  to  be  tried  by  Commander  J.  K.,  of  H.M.'s 
ship  ,  on  the  ground  that  he  had 

been  summoned  as  a  witness  to  give  important 
evidence.  The  court  was  cleared,  and  the  objec- 
tion of  the  prisoner  considered  by  all  the  mem- 
bers', with  the  exception  of  said  Commander  J.  K., 
and  allowed. 

The  court  was  reopened,  and  Lieutenant  L.  M. 
being  the  officer  next  in  seniority  to  Commander 
J.  K.,  was  rec^uired  to  sit  as  a  member  of  the  court  in 
the  place  of  Commander  J.  K.,  the  prisoner  having 
stated  that  lie  had  no  objection  to  being  tried  by 
Lieutenant  L.  M. 

(If  prisoner's   objection  to  a  member    be  not 
allowed,  the  reasons  to  be  given.) 

Then  the  members  of  the  court  and  the  judge 
advocate  in  open  court  respectively  took  the  oath 
prescribed  by  the  Naval  Discipline  Act,  1866. 

Mr.  surgeon  of  H.M.'s  ship 

having  been  duly  sworn,  certified  to  the  court  that 
Captam  of  H.M.*s  ship 
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is  prevented  by  sickness  from  attending  to  his  duty 
as  a  member  of  the  court.  , 

Read  tlie  charges  against  the  prisoner. 
[The  prisoner   here  stated  that  he  ^\ished  to  if  prisoner 
plead  guilty  to  the  charges,  and  laid  before  plead  ««*i*y 
the  court  a  statement  (attached,  marked  C), 
which,  at  his  request,  was  read  by  the  judge 
advocate,  as  well  as  his  certificates  of  service 
(attested  copies  attached  marked,  D)]. 
All  the  witnesses,  except  the  first  to  be  examined,  if  prisoner 
ordered  to  withdraw  from  the  court.  ^  do  n^  plead 

of  H.M.*s  ship  ,  called  by  the  pro-  ^ 

secutor,  sworn,  and  examined  as  follows  : 

By  tlie  Prosecutor. 

Q.  1.^  Was  the  prisoner  on  the        day  of 
18    ,  serving  as  on  board  H.M.'s  ship 

A. 

Q.  2.  Did  you  see  him  on  the  18     ] 

A. 

Q.  3.  Under  wliat  circumstances  ? 

A. 

Q.  4.  Who  was  present  ? 

A. 

Q.  5.  Describe  the  attempt  you  mention  ? 

jCX. 

Q.  6.  Repeat  as  nearly  as  you  can  the  language 
you  have  referred  to. 
A. 

&c.,  <&c. 

Examined  by  the  Covert  and  Judge- Advocate, 

„  „       Prisoner. 

(If  prisoner  decline  to  cross-examine  a  witness, 
a  note  to  that  effect  should  be  made.) 
The  witness  withdrew. 

The  evidence  for  the  prosecution  being  closed,  the 
court  called  before  them  Lieutenant  of 

^  See  page  108  as  to  presence  of  witnesses  during  the 
preliminary  proceedings. 

'^  Questions  to  be  numbered  consecutively. — Adm. 
Letter,  June  2,  1871. 

'  It  is  only  necessary  to  obtain  this  evidence  from  one 
witness,  usually  the  first,  if  he  can  depose  to  the  fact  of 
his  having  been  so  borne. 
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H  Ji.^8  ship  ,  who,  having  been  duly  swcon, 

was  examined  as  follows  : 

The  prisoner  was  then  called  upon  far  his  d^enoe, 
and  requested  an  adjournment  until  far  tiie 

purpose  of  preparing  it. 

Inis  was  granted,  and  the  court  adjaamed  aooord- 
in^y. 

Seccmd  Day. 

,the  day  of  187    . 

The  court  having  reassembled  pursDant  to  ad- 
journment, was  opened  at  ajl 

The  prosecutor  was  admitted,  the  prisoner  brong^ 
into  court,  and  the  witnesses  and  audience  admittod. 

The  prisoner  was  called  upon  for  his  defence,  ad 
handed  in  the  annexed  written  statemejit,  flig[ned  by 
himself  (annexed,  marked  £),  together  witli  his  oerti- 
cates  of  service  (attested  copies^  attached,  marked  ¥\ 
which,  at  his  request,  were  read  by  the  ju<lge  9dv(h 
cate. 

All  the  ¥»itne8ses,  except  the  first  to  be  examined, 
were  ordered  U>  withdraw. 

,  of  H.M.'s  ship  ,  having  been 

duly  pwom,  examined  as  follows : 

By  the  prisoner. 

By  the  court 

By  the  prosecutor. 

The  witness  withdrew. 

The  prisoner  having  nothing  further  to  offer  in  Ids 
defence  {or  having  pleaded  j^niilty  to  the  charges),  ^t»e 
court  was  cleared,  and  proceeded  to  deliberate  upon 
and  frame  the  sentence. 

The  court  having  deliberately  weighed  and  oon- 
tddered  the  evidence  in  support  of  the  chal^JJes,  as  w^ 
as  the  evidence  and  observations  preferred  by  tbe 
prisoner  in  his  defence,  was  of  opinion  that  the  chaiges 
are  proved  against  the  said  ,  ,  of 

H.M.'s  ship  ,  {or  that  the  first  chai^  is  proved 

against  the  said  ,  ,  and  that  the 

s^econd  chaige  is  not  proved,  or  proved  with  the  ex- 
ception of  the  words  "  "), 

1  OriginalB  not  to  be  forwarded,  bnt  attested  ooptes. — 
Adm.  Letter,  May  20,  1S65.     L. 
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[Wlien  prisoner  has  pleaded  guilty.'] 

The  prisoner  having  pleaded  guilty  to  the  charges, 
the  court  considered  the  charges  proved. 

[When  the  pnsoTier  is  an  officer.] 

The  judge  advocate  here  laid  before  the  court  a 
certified  extract  from  the  log-book  of  H.M/s  ship 
(annexed,  marked  G),  containing  a  notation  respect- 
ing former  misconduct  on  the  part  of  the  prisoner. 
The  court  was  reopened,  the  prisoner  brought  in,  the 
prosecutor  and  audience  admitted,  and  the  ship's 
log-book  of  H.M.*s  ship  was  called  for,  pro- 

<luced,  and  the  notation  respecting  the  prisoner  read 
by  the  judge  advocate.  The  court  was  again  cleared, 
and  proceeded  to  frame  the  sentence. 

The  court  referred  to  the  confidential  list  of 
oflicers  tried  by  court-martial,  and  took  into  their 
consideration  the  following  entry  relative  to  the 
prisoner  :  {here  insert  an  extract). 

\Wlien  the  prisoner  is  not  an  officer.] 

The  court  was  reopened,  the  prisoner  brought  in, 
the  prosecutor  and  audieuce  admitted,  and  the 
prisoner's  parchment  certificate  and  the  defaulters' 
book  of  H.M.'s  ship  were  caUed  for.     The  court 

referred  to  the  certificate  and  to  the  entries  against 
the  prisoner,  and  compared  them  with  the  copies 
attacned  (marked  H  and  I).  The  court  was  again 
cleared,  and  proceeded  to  frame  the  sentence. 

The  court  did  therefore  sentence  the  said 

to  be  for  the  offences  specified 

in  the  said  charges  {or,  vjhen  charges  are  not  aU,  or 
not  fully  proved,  "  for  the  offence  specified  in  the  first 
charge,  and  to  be  acquitted  of  the  second  charge  ;" 
or  "  for  such  part  of  the  said  charge  as  is  stated  to 
have  been  proved,  and  to  be  acquitted  of  the  re- 
mainder of  the  said  charge"). 

And  it  having  appeared  to  the  court  that  , 

of  H.M.'s  ship  ,  who  was  called  as  a  witness  on 

behalf  of  the  ,  did,  in  the  course  of  his 

examination,  prevaricate  in  his  evidence,  tlie  court 
adjudged  him,  the  said  ,  to  be  imprisoned 
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and  kept  to  hard  labour  in  one  of  H.M.'s  gaols  for 
the  space  of  months. 

The    court  was  reopened,  and    sentence    passed 


accordinj];ly. 


Judge  Advocate. 


11.    PROCEEDINGS  AT  THE  TRIAL  OF  THE 
OFFICERS  AND  CREW  OF  A  SHIP  LOST. 

(See  p.  92:) 

When  the  members  of  the  court-martial  are 
assembled,  call  over  the  names  of  the  commander, 
officers,  and  company  of  the  ship  lost. 

(Attach  the  list  to  the  minutes.) 

Read  the  order  for  assembling  the  court. 

Swear  the  court,  &c. 

Read  the  captain's  narrative  of  the  loss  of  the  ship. 

Swear  the  captain,  and  examine  him  as  follows : 

By  the  court :  Is  the  narrative  just  read  to  the 
court  a  true  statement  of  the  circimistances  of  the 
stranding  and  wreck  of  H.M.'s  late  ship  ? 

Answer:  Yes. 

By  the  court :  Have  you  any  complaint  to  make 
against  any  of  the  surviving  officers  and  ship's  com- 
pany of  the  late  ship  on  that  occasion  ? 

Answer:  None. 

By  the  court  (to  the  remaining  officers  and  ship's 
company  generally)  :  Have  you,  or  any  of  you,  any- 
thing to  object  to  the  narrative  just  read  to  the  court, 
or  anything  to  lay  to  the  charge  of  any  oflScer  or 
man  with  reference  to  their  conduct  on  the  occasion 
of  th«e  loss  of  H.M.'s  late  ship  ? 

Answer :  None. 

Mr.  ,  Navigating  Lieutenant  of  H.M.'s  late 

ship,  sworn,  and  examined  as  follows  : 

(Proceed  ds  in  oth^r  trials.) 

"Wlien  all  the  officers  and  crew  are  being  tried  by 
one  court-martial,  and  it  appears  that  some  ai'e  guilt- 
lej^s  who  can  give  evidence  against  the  others,  those 
against  whom  there  is  no  evidence  should  be  at  once 
acquitted,  and  give  evidence  against  the  others  who 
are  supposed  to  be  guilty.     "V^Tien  all  but  two  are 
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acquitted,  those  who  are  acquitted  shoidd  not  give 
their  evidence  in  each  other's  presence,  but  one  only 
of  them  should  be  present  in  court  and  give  evidence 
at  one  time.  Those,  however,  who  are  on  their  trial 
must  be  examined  in  each  other's  presence.^ 


12.  FORMS  OF  CHARGES  FOR  NAVAL 

OFFENCES. 

Tlie  charges^  should  be  made  out  on  a  separate 

slieet  of  paper,  and  headed  as  follows  : 

"  Charges  exhibited  against    Stephen    Remington, 

ordinary  seaman,  belonging  to  H.M.'s  ship  'Asia,' 

by  George  Thomas  Gordon.  Esq.,  captain  of  the 

said  ship.'' 

First  Charge. 
"  For  that  lie,  the  said  Stephen  Remington,  &c." 

Second  Glmrge. 

"  For  that  lie,  the  said  Stephen  Remington,  &c" 

G.  T.  Gordon, 
Captain  of  H.M.'s  ship  **  Asia." 

Miscondtcct  in  presence  of  the  Enemy.     (See  p.  169.) 

For  that  he,  the  said  ,  then  being  in  Sectiou  2. 

command  of  H.M.'s  ship  ,  and  subject  to 

the  Naval  Discipline  Act,  1866,  did,  on  the^ 

1  A  dm.  Letter,  Nov.  6,  1861  ;  Adm.  Memo.  Nov.  29, 
1862. 

*-*  Forms  are  not  inserted  for  every  offence  mentioned 
in  the  Act,  as  charges  may  readily  be  framed  by  consult- 
ing the  examples  here  given. 

*  The  time  here  stated  need  not  be  proved  as  laid  :  the 
offence  may  be  proved  to  have  been  committed  at  any 
time  before  or  after,  provided  it  be  some  day  within  the 
limitations  of  time  specified  by  s.  54.  In  some  cases, 
where  the  offence  is  of  old  date,  the  proof  of  time  may 
become  material,  in  order  to  brin&f  the  offender  within  the 
jurisdiction  of  the  court.  For  instance,  supposing  the 
trial  to  take  place  on  the  Ist  day  of  June,  a.d.  1866,  and 
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day  of  ,  A.D.  18  ,  come  in  sight 

of  a  certain  armed  ship  of  the  enemy,  whose  name  is 
unknown,  which  hoisted  colours,  and  bore 

down  on  the  said  ship  of  H.M. ;  and  it  then  became 
the  duty  of  him,  the  said  ,  to  have  engaged 

the  said  armed  ship  of  the  enemy.  Neverthelessne 
the  said  ,  not  regarding  his  duty  in  that 

behalf,  did  not  use  his  utmost  exertion  to  bring  his 
said  ship  into  action  with  the  said  anned  ship  of  the 
enemy. 

Against    an   Officer  for    improperly    Forsaking  his 

Station.     (See  p.  170.) 

Hection  3.         For  that  he,  the   said  ,  lieutenant, 

belonging  to  H.M.'s  ship  ,  and  then  being 

a  person  subject  to  the  Naval  Discipline  Act,  1866, 
did,  on  the  day  of  ,  a.d.  18    ,  m 

pursuance  of  the  orders  of  his  superior  officer. 
Captain  ,  take  up  a  position  with  the 

Sinnace  of  the  said  ship,  under  his  command,  at  the 
istance  of  from  the  fort  of  ^  belong- 

ing to  the  enemy,  in  order  to  throw  shells  into  the 
said  fort ;  and  it  then  became  the  duty  of  the 
said  to  remain  in  the  said  position  imtil 

reciilled  by  his  superior  officer.      Nevertheless  he, 

the  above  offence  be  alleged  and  proved  to  have  been  com- 
mitted  on  the  Ist  day  of  July,  a.d.  1862,  and  the  offender 
proved  neither  to  have  avoided  apprehension  nor  fled  from 
justice,  the  allegation  of  time  would  then  become  material, 
and  it  would  be  incumbent  on  the  prosecutor  to  prove 
that  the  offender  had  been  absent  from  the  United  King- 
dom for  the  period  of  three  years  from  the  commission  of 
the  offence,  which  period  would  have  terminated  on  the 
Ist  day  of  July,  a.d.  1866  :  on  such  proof  being  given,  it 
would  appear  that  the  trial  was  held  within  the  space  of 
one  year  after  the  return  of  the  offender,  and  therefore 
within  the  time  specified  by  s.  54.     But  if,  on   the  con- 
trary, proof  was  given  at  the  trial  of  the  offender  on  the 
above  charge  on  the  1st  day  of  June,  a.d.  1866,  that  the 
alleged  offence  was  committed  on  the  Slat  day  of  May, 
A.D.  1862,  or  if  proof  was  given  that  the  offender  had 
returned  to  the  United  Kingdom  within  three  years  from 
the  commission  of  the  offence  :  on  either  of  these  suppo- 
sitions the  court-martial  would  have  no  jurisdiction  over 
the  alleged  offence.     See  also  page  159. 
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the  said  then  being  in  presence  of  the 

enemy,  and  not  regarding  his  duty  in  that  behalf, 
did  improperly  forsake  the  station  so  assigned  to  him 
as  aforesaid. 

Dutif — Neglect  of. 

For  that  he,  the  said  ,  Lieutenant  be-  Section  9. 

longing  to  H.M.'s  ship  ,  then  being  a  person 

subject  to  the  Naval  Discipline  Act,  1866,  and  on 
duty  on  shore  at  Lagos,  in  Africa,  did,  on  the 

day  of  ,  A.D.  ,  at  the 

place^  aforesaid,  negligently  perform  the  duty  im- 
posed upon  him,  in  that  {here  insert  the  particulars  of 
the  trcmsaction  on  which  the  charge  is  founded). 

Mutiny.     (See  p.  173.) 

For  that  they,  the  said  and  *^®«**«"  ^®- 

belonging  to  H.M.'s  ship  ,  then  being 

persons  subject  to  the  Naval  Discipline  Act,  1866, 
did,  on  the  day  of  ,  a.d.  18    , 

on  board  the  said  ship,  join  in  a  mutiny,  and  did, 
then  and  there,  with  violence,  resist  the  authority 
of  ,  their  superior  officer. 

For  that  they,  the  said  and  ,  Section  li 

able  seamen,  belonging  to  H.M.'s  ship  , 

then  being  persons  subject  to  the  Naval  Discipline 
Act,  1866,  did,  on  the  day  of  ,  A.D. 

18    ,  on  board  H.M.'s  ship  ,  join  in  a 

mutiny,  and  did  not  use  their  utmost  exertions  to 
suppress  the  said  mutiny. 

^  Here  the  allegation  of  place  is  immaterial :  it  is  suffi- 
cient to  prove  that  the  offence  was  committed  within  the 
jurisdiction  of  the  court-martial ;  but  as  it  is  stated  in 
this  instance  as  matter  of  local  description,  it  must  be 
proved  as  laid,  or  on  failure  of  such  proof,  an  application 
may  be  made  to  the  court  to  amend  the  allegation 
according  to  the  proof, .  as  being  the  description  of  a 
matter  not  material  to  the  merits  of  the  case.  But  if  the 
court  should  be  of  opinion  that  the  defendant  would  be 
prejudiced  in  his  defence  on  the  merits  by  reason  of  the 
inaccuracy  of  such  local  description,  then  the  variance 
between  the  allegation  and  the  proof  would  be  fatal,  and 
the  offender  must  be  acquitted. 
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Meetion  u.        For  tliat  tliev,  the  said  A.  B.,  C.  D.,  and  E.  F., 
a1)1e  neamen,  belonging  to  H.M.'s  »hip  , 

then  1)eing  penons  Babject  to  the  Naval  Discipliiie 
Act,  1866,  (bd,  on  the  day  of  ,  a,d, 

18    ,  on  \yoaiA  H.M.'s  ship  ,  endeavour  to 

make  a  mutinous  assembly  ;  and  did,  then  and  there, 
utter  certain  words  of  sedition  of  the  tenor  following; 

(Here  iiisert  the  alleged  toardsy  or  wards  to  that  €ffeet,) 

Ci»Uian$  endeavouring  to  Sediicefrom  Allegiance} 

(See  p.  177.) 

Hection  14.       For  that  he,  the  said  A.  B.  of 

then  1)eing  on  board  H.M.'s  ship  on  the 

day  of  .  A.D.  18    ,  did  endeavour  to  seduce 

one  C.  D.  (lie  the  said  C.  D.,  then  1>eiDg  a  person 
subject  to  the  Naval  Discipline  Act,  1866,)  from 
his  allegiance  to  her  Majesty,  he,  the  said  A.  B.  at 
the  time  he  so  endeavoured  to  seduce  the  said  C.  D. 
from  his  allegiance  as  aforesaid,  well  kno^^-ing  that 
the  said  C.  D.  was  then  a  x^erson  subject  to  the 
Naval  Discipline  Act,  1866. 

Strikiivg  Superior  Officer  in  Execution  of  Office. 

(See  p.  17a) 

Section  16.        For  that  he,  the  said  A.  B.,  belonging 

to  H.M.'s  ship  ,  then  l)eing  a  person 

subject  to  the  Naval  Discipline  Act,  1866,  did,  on  the 
day  of         18      ,  on  l>oard  the  said  ship,  strike 
{with  a  toeapon,  'ioith  his  clenched  fist,  open  hands, 
or  missile,  as  the  case  may  he),  of  the  said 

ship,  his  superior  officer  in  the  execution  of  his  office. 

'  It  is  not  necessary  in  this  charge  to  state  the  means'  by 
which  the  defendant  endeavoured  to  seduce  C.  D.  from 
his  allegiance  ;  they  must  be  detailed  in  e\idence.  It 
must  be  proved  that  A.  B.  was  on  board  the  ship,  as  laid ; 
that  C.  D.  was  at  the  time  borne  on  the  books  of  one 
of  H.M.*s  ships  in  commission,  and  consequently  subject 
to  the  Naval  Discipline  Act,  and  that  A.  B.  was  aware 
of  that  fact :  this  knowledge  on  the  part  of  A.  B.  may  be 
inferred  from  the  actual  service  of  C.  D.  on  boara,  or 
other  circiunstances  of  the  transaction. — Vide  also  art. 
70,  p.  128,  Queen's  Reg. 

=*  R.  v.  FuUer,  1  Bos.  &  P.  180. 
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,  Not  in  Execution  of  Office. 

For  tliat  he,  the  said  A.  B.*  ,  belonging 

5     to  H.M.'s  ship  ,  then  being  a  person 

subject  to  the  Naval  Discipline  Act,  1866,  did,  on 
J     the  day  of  ,18      ,  use  violence 

J     against  ,  of  the  said  ship,  his  superior 

'     officer,  in  that  he  did  attempt  to  throw  the  said 
i  overboard  from  a  waterman's  boat,  in 

which  they  both  were  proceeding  on  shore  on  leave, 
I     the  said  not  being  in  the  execution  of  his 

office. 

[N.B. — If  insubordinate  language  accompany  the 

act  or  acts  of  violence,  it  should  not  form  the  subject 

of  a  separate  charge,  but  be  stated  as  a  circumstance 
'  in  the  charge  alleging  the  violence.  It  is  essential 
I      that  the  precise  language  used  should  be  specified  in 

the  charge,  and  if  accompanied  by  gesture,  the  same 

should  be  accurately  described.] 

Insitbordination,    (See  p.  180.) 

For  that  he,  the  said  belonging  Section  17. 

to  H.M.'s  ship  ,  then  being  a  person 

subject   to   the  Naval  Discipline  Act,    1866,   did, 
on  the  day  of  ,  a.d.  18      ,  on 

board  the   said  ship,  wilfully  disobey   the   lawful 
command  of  ,  his  superior  officer,  in 

that  he  did  not  (here  describe  tlie  precise  nature  of 
the  act  of  disobedience  imputed  to  the  prisoner). 

Or :  did  use  threatening  and  insulting 

language,  and  behave  with  contempt  to  , 

his  superior  officer,  in  that  when  brought  before  the 
said  on  the  quarter-deck  of  the  said  ship 

he  did  say  to  him  "  "  (Jtere  insert 

the  actual  ivords  used),  and  at  the  same  time  did 
(here  describe  the  contemptuous  behaviour).^ 

For  that  he,  the  said  ,  able  Soctiou  ib. 

seaman,  belonging  to  H.M.'s  ship  ,  then 

being  a  person  subject  to  the  Naval  Discipline  Act, 
1866,  did,  on  the  day  of  18      , 

^  See  note  to  8.  16. 
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on  board  the  said  ship,  use  provoking  language  and 
gestures  to  ,  able  seaman   of  the  said 

ship,  tending  to  make  a  quarrel,  in  that  he  said  to 
him  that  (Aters  ingert  the  acttiol  languctfft),  at  the 
same  time  shaking  his  fist  in  the  face  of  the 
said 


Hection  19. 


Desertian  and  Ab$enu  WithotU  Leave,     (See  p.  183L) 

For  that  he,  the  said  ,  ordinaiy  ae*- 

man,  belonging  to  H.M/s  ship  ,  then  bemg 

a  person  suoject  to  the  Naval  Discipline  Act,  1868, 
did,  on  the  day  of  ,  aj>.        , 

desert  from  the  said  ship  to  the  enemy. 

For  that  he,  the  said  ,  belongiiig 

to  H.M.'s  ship  ,  then  being  a  person  snV 

ject  to  the  Naval  Discipline  Act,  1866,  and  on  dnty 
with  a  boat's  crew  of  the  said  ship,  under  the  com- 
mand of  Lieutenant  ,  on  shore  at  Lis- 


bon, did,  on  the 
desert 


day  of 


A.D., 


Hection  22.        FoT  that  he,  the  said  ,  belonging  to 

H.M.'s  ship  ,  then  being  a  person  subject 

to  the   Naval  Discipline  Act,   1866,   did,   without 
permission,   improperly  leave  H.M.'s   dockyard  at 
,  where  he  was  employed  as  one  of  a 
working  party  from  the  said  ship. 


Hection  23. 


,  ordinary  sea- 
,  then 


For  that  he,  the  said 
man,  belonging  to  H.M.*s  ship 
being  a  person  subject  to  the  Naval  Discipline  Act, 
1866,  was,  on  the  clay  of 

A.D.  absent  without  leave  from  the  said  ship. 


Drunkenness  amd  other  Immorality. 

Section  27.        For  that  he,  the  said  ,  belonging  to 

H.M.'8  ship  *     ,  and  then  being  a  person 

subject  to  the  Naval  Discipline  Act,  1866,  was,  on 
the  day  of  ,  a.d.  18         ,  drunk 

on  board  the  said  ship. 


For  tliat  he,  the  said 


,  belonging 
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to  H.M.'8  ship  ,  and  then  being  a  person 

subject  to  the  Naval  Discipline  Act,  1866,  was,  on 
the  day  of  ,  18      ,  on  board  the 

said  ship  {(yr  on  shore  at  Malta),  guilty  of  profane 
oaths  and  cursing  in  that  he  made  use  of  the  follow- 
ing expressions  Qiere  quote  the  wcyi'ds  used),  or  words 
to  that  effect. . 

Charges  of   indecent  assault  should  be    framed 
under  s.  45,  not  under  s.  27. 

Cruelty,  scandalous^  fraudvl&rU,  and  other  unofficer- 
like  Coriduct}    (See  p.  190.) 

{Applicable  to  Officers  only.) 

For  that  he,  the  said  ,  belonging  to  Section  28. 

H.M.'s  ship  ,  then  being  subject  to  the  Cnxeity. 

Naval  Discipline  Act,  1866,  was,  on  the  day 

of  ,  18      ,  guilty  of  cruelty,  in  that  he 

did  award  and  cause  to  be  carried  out  excessive  and 
unauthorized  punishments,  viz.:  (here  describe  the 
cases). 

For  that  he,  the  said  ,  belonging  to  Anony- 

H.M.'8  ship  ,  then  being  subject  to  the  S^ers. 

Naval  Discipline  Act,  1866,  was,  on  the  day 

of  ,  18      ,  guilty  of  scandalous  conduct 

in  writing  anonymous  letters  to  the  Secretary  of  the 
Admiralty,  and  to  imputing  acts  of 

cowardice  in  action  to  ,  and  ,  of 

the  said  ship,  he  well  knowing  that  the  said  imputa- 
tions were  false. 

For  that  he,  the  said  ,  belonging  to  Fraud. 

H.  M.'s  ship  ,  then  being  subject  to  the 

Naval  Discipline  Act,  1866,  was,  on  the 
day  of  18      ,  guiltv  of  fraudulent  con- 

duct in  that,  as  wine  caterer  of  the  officers'  mess  of 
the  said  ship,  he  presented  to  the  captain  and  auditing 
officers  a  b^ance  sheet,  dated  ,  containing 

^  Charges  should  not  be  framed  under  this  section  un-  '\ 
less  it  is  considered  that  the  offence  is  one  which  should 
be  met  by  dismissal  from  H.M.'s  service. 
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ialae  Ktatemente  of  the  debte  owing  by  the  iiieBB,4c&^ 
of  the  value  of  the  htock  in  hand,  he  W€J1  knovisi: 
at  the  time  that  such  i^tatementf^  were  false. 

Unbecrjro'         F'/r  that  he,  the  Kaid  yhelansaagit 

inK orm^uict,  BL^-'/j  ship  ,  then  beiii$<  mbject^^ 

Naval  Dii»cipline  Act,  1866,  wa^s  on  the  div 

of  ,  18      ,  guilty  of  conduct  unbeooB- 

ing  the  character  of  an  r/fficer  in  that  when  duxipd 
at  police  fftation  with  i^Ugtsribe  AorH/i 

the  offence  charged),  he  <lifi  not  give  his  own  ntmt, 
but  that  of  {here  insert  the  name  gwuMj. 

there  being  an  officer  belonging  to  one  of  BLM-'«  ijtof 
then  present,  bearing  the  latter  name,  as  he,  the  §a^ 
,  well  Knew. 

VHnkUnf         For  ^  that  he  the  said  ,  heUmmagVt 

^^^^^  H.M.'».  ship  ,  then  beinj;  mbiect  to  <k 

excem.         Naval  Discipline  Act,  1866,  was  guilty  of  ca^ai 

unlxicoming  the  character  of  an  officer'*  in  Jwnltiag 

intoxicating  liquors  to  such  excess  between  the 

day  of  18    ,  and  the 

dajr  of  18    ,  as  to  produce  illness' bf 

which  he  was  incapacitated  for  the  perfcnmaaee  i 
his  duty  on  board  the  said  ship  *  on  the 
day  of  18    . 

Las$  or  Htranding  of  one  of  her  Majeettfs  Shim. 

(See  p.  194.) 

nedUtn  29.        For  that  they,  the  said  Captain  , 

Staff-Commander  ',  and  Lieutenant 

,  belonging  to  H.M/s  ship  , 

then  being  subject  to  the  Naval  Discipline  Act,  1866, 
did,  on  the  *lay  of  18       , 

n^igently  or  by  default  strand  H-M.'s  ship 
on  the  rock,  off  the  coast  of 

1  Adm.  Letter,  May  4, 1863. 

*  If  though  desirable,  the  words  *'  oonduct  nnbeeooii^ 
the  chancter  of  an  officer,**  may  be  ooaitted. — AAw  Let- 
ter, Oct  15, 1866. 

'  Or  '*  an  attack  of  delirium  tremena,"  aoooidii^  fe» 
the  facto  of  the  case. 

^  Dates  of  defendant's  inci^mcity  may  be  given,  if  moic 
than  once  incapacitated. 
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Misconduct  in  Hospital. 

For  that  lie,  the  said  belonging  to  Clause  36. 

H.M.'s  ship  ,  then  being  a  patient  in  the 

Eoyal  Naval  Hospital  at  ,  and  sub- 

ject to  the  Naval  Discipline  Act,  1866,  did  on  the 

days  of  18        ,  "wilfully 

disobey  the  orders  of  Dr.  ,  stalf-surgeon 

of  the  said  hospital,  with  intent  thereby  to  delay  his 
cure,^  in  that  he  did  drink  intoxicating  liquors,  viz., 
brandy  and  gin,  which  he  had  improperly  obtained. 

Acts  to  the  Prejudice  of  Good  Order  and  Naval 
Discipline,    (See  p.  213.) 

For  that  he,  the  said  ,  belonging  to  Section  43. 

H.M.'s  ship  ,  then  being  subject  to  the 

Naval  Discipline  Act,  1866,  was,  on  the 
day  of  18        ,  guilty  of  acts  to  the 

prejudice  of  good  order  and  naval  discipline,  in  that 
he  wilfully  disobeyed  the  Queen's  Regulations  and 
Admiralty  Instructions  (Jkere  describe  the  acts  of 
disobedience). 

Or:  in  that  he  obstructed  and  assaulted  the 
military  police,  who  in  the  execution  of  their  duty 
were  endeavouring  to  arrest  ,  ordinary 

seaman  of  the  said  ship. 

Or :  in  that  he  violently  resisted  an  escort  ordered 
by  Lieutenant  of  the  said  ship  to  bring 

him  on  the  quarter-deck,  and  kicked  and  bit 
,  one  of  the  said  escort. 

Or :  in  that  he  did  smuggle  two  bottles  of  whisky 
on  board  the  said  ship  (cw  into  the  Royal  Naval 
Hospital,  at  ). 

Or:  in  that  he  did  refuse  to  obey  the  lawful 
commands  of  leading  seaman  of  the  said 

ship.  2 

^  See  pp.  240,  850,  as  to  evidence  of  intent. 
*  See  8.   86.     The  term  "superior  officer"  does  not 
include  a  leading  seaman. 


i 
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Mandattghter,     (See  p.  218.) 

For  that  he,  the  said  ,  ordinary  seaman, 

belonging  to  H.M/s  ship  ,  then  being 

a  persou  subject  to  the  I^aval  Discipline  Act,  1866, 
did  on  the  day  of  a.d. 

18  ,  on  board  the  said  ship  feloniously  and  un- 
lawfully kill  and  slay^  one  J.  S.,  against  the  form  of 
the  statute  in  such  case  made  and  provided. 

Aggravated  Assa/ult^    (See  p.  242.) 

For  that  he,  the  said  ,  ordinary  seaman, 

belonging  to  H.M.'s  ship  ,  then  being  a 

person  subject  to  the  Naval  Discipline  Act,  1866,  did, 
on  the  day  of  ,  18        ,  on 

board  the  said  ship,  make  an  assault  on  and  upon 
one  J.  S.,  and  did  then  unlawfully  and  maliciously 
inflict  grievous  bodily  harm  on  {or  cut,  stab,  or 
wound)  the  said  J.  S.,  against  the  form  of  the  statutes 
in  such  case  made  and  provided. 

Assault  vnth  intent  to  prevent  apprehension.    (See 

p.  242.) 

(Gommencement  as  in  the  last  charge.) 

make  an  assault  on  and  upon  one 
J.  S.,  with  intent  in  so  doing  to  resist  and  prevent 
the  lawful  apprehension  of  him  the  said  (tlie 

person  so  assaulting,  or  of  any  other  person)  for  a 
certain  offence,  for  which  he  the  said 
was  then  liable  to  be  apprehended  by  the  said  J.  S., 
that  is  to  say,  for  {state  the  offence  generally),  against 
the  form  of  the  statutes  in  such  case  made  and 
provided. 

Assault  with  intent  to  do  grievous  hodUy  harm,  dbo. 

(See  p.  237.) 

For  that  he,  the  said  ,  ordinary 

seaman,  belonging  to  H.M.'s  ship  ,  then 

'  It  is  not  necessary  to  set  forth  the  maimer  in  which, 
or  the  means  by  which  the  death  of  the  deceased  was 
caused  ;  these  incidents  of  the  offence  must  be  proved  in 
evidence. 

^  Charges  of  striking  or  using  violence  to  a  superior 
officer  should  be  framed  under  s.  16. 
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beinj:  a  persitn  subject  to  the  Naval  DiBcipIiae  Act 
18(S6;  ilid^  on  the  day  of  , 

A*Du  Iti  ,  on  b«»aptl  the  add  ship,  fidoniuiislT  mi- 
lawfolly  and  maUeiousiy  stub  \or  tcoundy  or  dunddt^ 
or  attempt  to  disckarye  ant^  kind  of  (oadtMi  arwu  di) 
one  J.  S^  with  intmit  in  so  doin^,  him  the  said  J.  & 
thereby  then  to  maini^  aj^^aim^t  the  fbna  of  ^ 
dtatntes  in  sadsL  aise  niaile  and  provided. 

Sodomff.     (See  p.  21^.) 

Far  thtU;  he^  the  daid  y  oniioarT  nrimii. 

belonging  to  H.M.*s  ship  ,  then  bein^  a  penoi 

dubject  to  the  Naval  Di^pline  Act,  1866,  did  on  dtt 
day  of  A.D.  18     ,  on  boaxii  th^-iJ 

ship  felonion2$ly  commit  the  abominable  ertwM»  ot 
sodomy  with  one  J.  S*,  against  the  form  of  the  stitali 
in  anch  case  maile  and  provideiL 

Indecent  A;taault     (See  pp.  ^8,  23€l) 

For  that  he,  the  said  ,  onlinauy  iiimti. 

belonging  to  HJ£*3  ship  ,  then  beiiw  « 

person  subject  to  the  Naval  Discipline  Act,  1866,ail 
on  the  day  of  ,  a.d.  18        ,<» 

board  the  said  ship,  make  an  assault  on  one  J.  S  ni 
did  then  pernetrate  divers  filthy,  lewii,  anil  nastr 
acts  against  tne  person  of  the  said  J.  S.,  against 
the  form  of  the  statute  in  such  case  maiie  andprc^ 
vidal. 

RajMi.    (See  p.  936.) 

For  that  he,  the  said  ,  onlinary  s^amiO) 

belonging  to  H  JI.'s  ship  ,  then  being  • 

person  subject  to  the  >iaval  Discipline  AcL  18C& 
did,  on  the  ilay  of  ,  a.d.  18     ,  in  the 

Island  of  Ascension,  make  an  assault  upon  one  A  R, 
and  did  then,  against  her  will,  violently  and  fdo- 
niously  ravish,  and  camidly  know  her,  the  said  A  R, 
ag-iiinst  the  form  of  the  statutes  in  such  fmae  made 
and  provided. 

Burglar)/.    (See  p.  249.) 
jMrenocs  For  tliat  he,  the  Siiid  ,  onlinary  aA^man, 

^^^      belonging  to  H.M/S  ship  ,  then  being  « 
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person  subject  to  the  Naval  Discipline  Act,  1866,  did, 
on  the  day  of  ,  a.d.  18     ,  about 

the  hour  of  eleven  of  the  clock  ^  in  the  night ^  of  the 
same  day,  feloniously  and  burclariously  break  and 
enter  the  dwelling-house  of  A.  B.,  storekeeper,  situate 
in  the  Island  of  Ascension,^  with  intent  to  steal  the 
goods  of  C.  D.  (or  to  commit  cmy  other  felony)  therein, 
and  did  then  in  the  said  dwelling-house  feloniously 
and  burglariously  steaP  one  silver  table-spoon  and 
six  silver  tea-spoons,  of  the  goods  of  C.  D.,  therein 
being  found,  against  the  form  of  the  statutes  in  such 
case  made  and  provided. 

Bobbery,    (See  p.  244.) 

For  that  he,  the  said .  ,  ordinary  seaman 

belonging  to  H.M.'s  ship  ,  then  being  a 

person  subject  to  the  Naval  Discipline  Act,  1866, 
did,  on  the  day  of  ,  a.d.  18    ,  in 

the  Island  of  Ascension,  make  an  assault  on  one  J.  S., 
and  did  then  put  the  said  J.  S.  in  bodily  fear,  and 
did  then  feloniously  and  violently  steal  from  the 
person,  and  against  the  will  of  the  said  J.  S.  (one  gold 
watch,  and  mxmev  to  the  a/mount  of  ten  pounds), 
of  the  goods  and  chattels  of  the  said  J.  S.,  against 
the  form  of  the  statute  in  such  case  made  and  pro- 
vided. 

Theft    (See  p.  244.) 

For  that  he,  the  said  ,  ordinary  seaman, 

belonging  to  H.M.'s  ship  ,  then  being  a 

^  Night  is  essential  to  the  offence  of  burglary,  and 
commences  at  nine  of  the  clock  in  the  evening  of  each 
day,  concluding  at  six  in  the  morning  of  the  next  succeed- 
ingday. 

^  Place  is  essential  for  the  purpose  of  showing  that  the 
court  has  jurisdiction  (see  p.  154),  as  well  as  for  the  pur- 
pose of  local  description;  any  immaterial  variance  be- 
tween the  statement  and  proof  on  this  head  may  be 
amended  (see  p.  845). 

^  Actual  theft  is  the  best  evidence  of  the  intent,  though 
not  necessary  to  be  proved  if  any  other  fact  be  given  in 
evidence  from  which  an  intent  to  commit  a  felony  may  be 
presumed. 
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person  subject  to  the  Naval  Discipline  Act,  1866,  did, 
on  the  day  of  ,  a.d.  18    ,  on  board 

the  said  ship  feloniously  steal,  take,  and  carry  away 
{two  pairs  of  shoes,  one  shirt,  and  one  knife),  of  the 
goods  and  chattels  of  one  J.  S.,  against  the  form  of 
me  statute  in  such  case  made  and  provided. 

Embezzlement    (See  p.  252.) 

For  that  he,  the  said  ,  ordinary  seaman, 

belonging  to  H.M.'s  ship  ,  then  being  a 

person  subject  to  the  Naval  Discipline  Act,  1866,  and 
employed  as  servant  {clerk  or  servcmt,  or  any  person 
eTtvployed  for  the  purpose  or  in  the  capacity  of  a  derk 
or  servant),  to  Lieutenant  A.  B.  on  board  the  said 
ship,  did  on  the  day  of  ,  a.d.  18    , 

by  virtue  of  his  said  employment  then,  and  whilst  he 
was  so  employed  as  aforesaid,  receive  and  take  into 
his  possession  certain  money  {chattel,  money,  or  valu- 
able security)  to  a  large  amount,  that  is  to  say,  to  the 
amount  of  five  pounds,  for  and  in  the  name  and  on 
account  of  the  said  Lieutenant  A.  B.  his  master  {or 
employer),  and  the  said  money  then  fraudulently  and 
feloniously  did  embezzle,  against  the  form  of  the 
statutes  in  such  case  made  and  provided. 

Receivvng  Stolen  Goods.     (See  p.  258.) 

For  that  he,  the  said  ,  ordinary  seaman 

belonging  to  H.M.*s  ship  ,  then  being  a 

person  subject  to  the  Naval  Discipline  Act,  1866,  did, 
on  the  day  of  ,  A.d.  18     ,  on  board 

the  said  ship,  feloniously  receive  one  silver  medal 
{any  chattel,  mon^,  valuable  security,  or  other  yroperty 
whatsoever)  of  the  goods  and  chattels  of  one  J.  S., 
before  then  feloniously  stolen,  he,  the  said  , 

then  well  knowing  the  said  goods  and  chattels  to 
have  been  feloniously  stolen,  against  the  form  of  the 
statutes  in  such  case  made  and  provided. 

(Here  the  receiver  is  charged  with  a  substantive 
felony  ;  but  if  he  be  charged  and  tried  together  with 
the  thief,  the  words  "  afterwards,  that  is  to  say!' 
should  be  inserted  before  the  allegation  of  time,  and 
"  so  as  aforesaid!^  instead  of  "  before  then  "  feloniously 
stolen,  in  the  charge  against  the  receiver.) 
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False  Pretences.    (See  p.  252.) 

For  that  he,  the  said  A.  B.,  ordinary  seaman,  be- 
longing to  H.M.'s  ship  ,  then  being  a  person 
subject  to  the  Naval  Discipline  Act,  1866,  &A  on 
the  day  of  ,  a.d.  18  ,  at  the  Royal 
Dockyard,  Malta,  unlawfully  aud  knowingly  falsely 
pretend  to  one  C.  D.  (fliat  the  said  A,  B.  was  then  the 
servant  of  Lieutenant  E.  F,  of  the  said  ship  (the  said 
Lieutenant  E.  F,  being  well  known  to  the  said  C.  D., 
and  a  customer  of  the  said  0.  D.  in  the  way  of  his 
husitiess)  and  that  the  said  A.  B,  was  then  sent  by  the 
said  Lieutenant  E,  F,  to  the  said  G.  D,  for  two  pounds 
ofLatdkda  tobacco)  by  means  of  which  ^d  false  pre- 
tences the  said  A.  B.  did  then  unlawfully  obtain  ttom 
the  said  C.  D.  two  pounds  of  Latakia  tobacco,  of  the 
goods  {any  chattel,  money,  or  valuable  security)  of  the 
said  C.  D.,  with  intent  thereby  then  to  defraud : 
whereas,  in  truth  and  in  fact  (the  said  A,  B,  was  not 
then  the  servant  of  the  said  Lieutenant  E.  F.,  aivd 
whereas,  vn  truth  and  in  fact,  the  said  A,  B,  was  not 
then,  or  at  any  other  time,  sent  by  the  said  Lieutenant 
E,  F.  to  the  said  C.  D.  for  the  said  Latakia  tobacco,  or 
any  tobacco  whatever),  against  the  form  of  the  statutes 
in  sucli  case  made  and  provided. 

Forgery.    (See  p.  254.) 

For  that  he,  the  said         ,  schoolmaster  belonging 
to  H.M.'s  ship  ,  then  being  a  person  subject 

to  the  Naval  Discipline  Act,  1866,  did  on  the 
day  of  ,  A.D.  18    ,  on  board  the  said  ship, 

feloniously  forge  a  certain  order  for  the  payment  of 
money  {any  note,  bill,  &c.,  or  any  of  the  instruments 
enumerated,  pp.  254 — 256),  which  said  forged  order  is 
as  follows,  that  is  to  say  :  {here  set  out  the  instrument 
verbatim,)  with  intent  thereby  then  to  defraud : 
against  the  form  of  the  statutes  in  such  case  made 
and  provided. 

{Commencement  as  in  the  Uist  Foi'm,) 

feloniously  offer,  utter,  dispose  of,  and  put 
off,  a  certain  forged  note  of  the  Bank  of  England,  for 
the  payment  of  £6,  with  intent  thereby  then  to  de- 
fraud {he  the  said  ,  at  the  time  he  so  oj^ered, 
uttered,  disposed  of,  and  put  off,  the  said  forged  note. 
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then  and  there  well  huyiving  the  same  to  be  forged): 
against  the  form  of  the  statutes  in  such  case  made 
and  provided. 

Counterfeitvng  gold  and  silver  Coin  of  the  Realm. 

(See  p.  267.) 

For  that  he,  the  said  ,  ordinary  seaman, 

belonging  to  H.M.'s  ship  ,  then  bein^  a  person 

subject  to  the  Naval  Discipline  Act,  1866,  aid  on  the 

day  of  ,  A.D.  18        ,  at^ 

falsely  and  feloniously  make  and  counterfeit 
pieces  of  fedse  and  coimterfeit  coin,  each  piece  thereof 
resembling,  and  apparently  intended  to  resemble,  and 
pass  for,  a  piece  of  the  Queen's  current  silver  {gold  or 
silver)  coin,  called  a  shilling,  against  the  form  of  the 
statutes  in  such  case  made  and  provided. 

Uttering  comiterfeit  Coin.    (See  p.  258.) 
(CommencemerU  as  in  the  last  Form,) 

unlawfully  and  deceitfully  utter  (tender, 
utter,  or  put  off)  one  piece  of  false  and  coiint^eit 
coin  resembling  (resembling,  or  apparenUg  intended 
to  resemble  or  pass  for)  a  piece  of  the  Queen's  current 
silver  coin,  called  a  shilling,  to  one  J.  S.,  he,  the  said 

,  at  the  time  that  he  so  uttered  the  said 
piece  of  false  and  counterfeit  coin,  well  knowing  the 
same  to  be  fedse  and  counterfeit,  against  the  form  of 
the  statutes  in  such  case  made  and  provided. 

Accessory  after  the  fact  to  a  Felony,    (See  p.  232.) 

Miscellaiie-         -rm.  a     -n    / 

ouB  oflfences.      Wnereas  A.  B,  [or  some  person  or  persons  to  the 

court  unJcnown)  on  the  day  of  ,  a.d  18 

{dbc,   stating    the    commission   of  some  substantive 

felony).     Now  it  is  charged,  that  he,  the  said  C.  D., 

belonging  to  H.M.'s  ship  ,  then  being  a 

person  subject  to  the  Naval  Discipline  Act,  1866, 

well  knowing  the  said  A.  B.  to  have  committed  the 

felony  aforesaid,  after  the  same  was  so  committed 

as  albresaid,  did  on  the  day  and  year  aforesaid,  on 

board  the  said  ship,  feloniously  comfort  and  assiBt 

^  Some  place  within  the  jurisdiction  of  a  court  TntHpi^^l 
(see  p.  164). 
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the  said  A.  B.,  against  the  form  of  the  statutes  in  such 
case  made  and  provided.^ 

Perjury.    (See  p.  266.) 

Whereas  heretofore,  that  is  to  say,  at  a  court-mar- 
tial held  on  the  day  of  ,  A.D.  18  ,  in  the 
harbour  of  Malta,  on  board  H.M.'s  ship  "Asia," 
before  Rear- Admiral  ,  President,  Captains 
A.  B.,  C.  D.,  E.  F.,  G.  H.,  members  thereof  then  as- 
sembled, and  duly  sworn  to  try  one  J.  S.  upon  a 
charge  of  assaulting  one  P.  Q.,  with  intent  to  do  some 

r'evous  bodily  harm  to  the  said  P.  Q.,  the  said  M. 
then  an  ordinary  seaman  belonging  to  H.M.'s 
ship  "  Africa,"  and  a  person  subject  to  the  Naval  Dis- 
cipline Act,  1866,  appeared  as  a  witness  for  and  on 
behaK  of  the  said  J.  S.,  and  was  then  duly  sworn 
before  the  said  Rear- Admiral  ,  and  cap- 

tains A.  B.,  C.  D.,  E.  F.,  and  G.  H.,  so  being  members 
of  the  said  court-martial  as  aforesaid,  that  the  evi- 
dence which  he  the  said  M.  N.  should  give  before 
the  said  court,  should,  whether  it  were  favourable 
or  imfavourable  to  the  prisoner,  be  the  truth,  the 
whole  truth,  and  nothing  but  the  truth  ;  and  u^on 
the  said  trial  it  became  and  was  a  material  question 
whether  the  said  J.  S.  had  an  open  knife  in  his  hand 
when  he  assaulted  the  said  P.  Q. 

Now  it  is  charged  that  the  said  M.  N.  so  being 
sworn  as  aforesaid,  did  on  the  day  and  year  afore- 
said, before  the  court-martial  aforesaid  wilfully  and 
corruptly  give  false  evidence  upon  his  examination 
in  chief  by  the  said  J.  S.,  in  swearing  (amongst 
other  things)  in  substance,  and  to  the  effect  follow- 
ing, that  is  to  say,  that  the  said  J.  S.  had  not  an 
open  knife,  or  any  knife  in  his  hand  when  he 
assaulted  the  said  P.  Q.  as  aforesaid.  Whereas 
in  truth  and  in  fact,  the  said  J.  S.  had  an  open 
knife  in  his  hand  when  he  so  assaulted  the  said 
P.  Q.  as  aforesaid,  against  the  form  of  the  statute 
in  such  case  made  and  provided. 

^  An  accessory  after  the  fact  may  be  charged  as  here 
with  a  substantive  felony,  whether  the  principal  felon 
shall  or  shall  not  have  been  previously  convicted,  or  shall, 
or  shall  not  be  amenable  to  justice,  or  may  be  charged 
together  with  the  principal  felon,  24  Jk,  25  Vict  c.  94,  s.  3. 
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Conspiracy.     (See  p.  264.) 

For  that  they,  A.  B.  and  C.  D.,  then  being  oixfinaiy 
seamen  belonging  to  H.  M/s  ship  ,  and  persons 

subject  to  the  Naval  Discipline  Act,  1866,  did,  on  the 
day  of  ,  A.D.  18     ,  on  board  the  said 

ship,  unlawfully,  wickedly  and  fraudulently  conspire 
amongst  themselves,  and  agree  together  falsely  to 
charge  and  accuse  one  E.  F.  of  having  attempted  to 
commit  the  crime  of  sodomy;  and  did  afterwards,  on 
the  day  and  year  aforesaid,  in  pursuance  of  the  said 
conspiracy  and  an^ement,  falsely  and  maliciously 
declare  to  M.  N.,  Esq.,  captain  of  the  said  ship,  that 
the  said  E.  F.  had  attempted  to  commit  the  detest- 
able  crime  of  sodomy  with  one  Q.  H.,  with  intent 
to  subject  the  said  ]^.  F.  to  disgraceful  punishment 
for  the  said  ofifence  so  falsely  charged  against  him, 
the  said  £.  F.,  against  the  form  of  the  statute  in 
such  case  made  and  provided. 

PersoncUum  of  Seamen,    (See  p.  260.) 

For  that  he,  the  said  ,  ordinary  seaman, 

belonging  to  H.M/s  ship  ,  then  being  a  person 

subject  to  the  Naval  Discipline  Act,  1866,  did,  on 
the  day  of  ,  a.d.  18  ,  at  Malta,  feloniously, 
falsely,  and  deceitfully  personate  one  J.  S.,  a  seaman 
{any  cormnissionf  warrant,  or  petty  officery  or  seaman, 
or  commission,  or  non-commisstoned  officer  of  ma- 
rines, or  marine,  or  the  mfe,  widow,  or  relation,  or 
execiUor,  administrator,  or  creditor  of  any  such  officer, 
seaman,  or  marine,  or  any  person  entitled  to  anv 
allowance  from  the  Compassionate  Fund  of  the  Navy), 
in  order  to  receive  certain  wages  (any  wages,  pay, 
half -pay,  prize-m^oney,  bounty-money,  petision,  or  any 
part  thereof,  gratuity,  or  other  allowaiice  for  money), 
then  and  there  due  and  payable  {or  supposed  to  be  atte 
or  payable)  to  the  said  J.  S.,  with  intent  thereby 
then  to  defraud  the  said  J.  S.  (**  ant/  person  tcham- 
soever*^),  against  the  form  of  the  statutes  in  such 
case  made  and  provided. 

Riot    (See  p.  263.) 

For  that  they,  the  said  A.  B.,  C.  D.,  E.  F.,  and 

G.  H.,  ordinary  seamen,  belonging  to  H.M.'8  ship 

,  then  being  persons  subject  to  the  Naval 
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Discipline  Act,  1866,  did,  together  with  divers 
other  evil  disposed  persons,  to  the  court  unknown, 
on  the  day  of  ,  a.d.  18    ,  being  then 

armed  with  sticks  and  other  weapons,  unlawfully 
and  violently  assemble  and  gather  together  in  the 
Royal  Dockyard  at  Malta,  and  being  so  armed  as 
aforesaid,  did,  then  and  there,  unlawfully  and  riot- 
ously, make  a  great  noise,  riot,  and  disturbance  for  the 
space  of  an  hour  or  more,  then  next  following,  to  the 
great  disturbance  and  terror  of  all  persons  then  pass- 
ing and  repassing  through  the  said  dockyard,  against 
the  form  of  the  statute  m  such  case  made  and  pro- 
vided. 

Threatening  Letter.     (See  p.  261.) 

For  that  he,  the  said  ,  ordinary  seaman, 

belonging  to  H.M.'s  ship  ,  then  being  a 

person  subject  to  the  Naval  Discipline  Act,  1866,  did 
on  the  day  of  a.d.  18    ,  knowingly 

and  feloniously  send  {send  or  deliver)  to  one  J.  S.  a 
certain  letter  \any  letter  or  writing)  directed  to  the 
said  J.  S.  by  the  name  and  description  of  , 

demanding  money  {money,  chattel,  or  valuable  security) 
from  the  said  J.  S ,  with  menaces,  and  without  any 
reasonable  or  probable  cause ;  and  which  said  letter 
is  as  follows  {here  set  out  the  letter  verbatim),  against 
the  form  of  the  statutes  in  such  case  made  and 
provided. 


13.  FORM  OF  SENTENCE.    (See  p.  130.) 

At  a  court-martial  assembled  on  board  H.M.'s 
fihip        ,  at  ,  on  the        day  of  January, 

18     ,  and  continued  by  adjournment  every  day  after- 
WiirdjB  (Sunday  excepted)  to  the  day 

of  January  18     . 

Present : 

G.  H.,  Esq.,  Rear- Admiral  in  H.M.*8  fleet,  second 
in  command  of  H.M.'s  ships  on  the  Mediterranean 
iStation,  President. 
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A.  B.,  Esq.,  Captam  of  H.M.'s  ship 
C.  D.,  Esq.,  Captam  of  H.M.'8  sMp 
E.  F.,  Esq.,  Commander  of  HJML's  ship 
L.  M.,  Esiq.,  lieutenant  of  H  M.'s  ship 
The  court,  pursuant  to  an  order  from  Sir  , 

Knight-Commander  of  the  Most  Honourable  Order 
of  the  Bath,  Vice- Admiral  in  H.M.'8  fleet,  and  Com- 
mander-in-Chief of  H.M.'8  ships  in  the  Mediterranean, 
dated  the  day  of  ,  a.d.  18     ,  directed 

to  ,  Esquire,  Itear-Admiraly  and  second  in 

command  of  H.M.'s  ships  in  the  Mediterranean, 
having  been  duly  sworn  according  to  Act  of  Parlia- 
ment, proceeded  to  the  trial  of  Lieutenant  E.  R,  of 
H.M.'s  shi^  ,  on  the  following  chaises  ex- 

hibited against  him  by  S.  P.,  Esq.,  captam  of  the  said 
ship,  viz. : 

First  Cha/rge, 

"  For  that  he,  the  said  Lieutenant  K  F.,  belonging 
to  H.M.'8  ship  ,  then  being  a  person 

subject  to  the  Naval  Discipline  Act,  1866,  cUd  on 
the  ^  day  of  ,  A.D.  18     ,  on  boiurd 

the  said  ship,  behave  with  contempt,  and  use  in- 
sulting language  to  me  (Captain  S.  P.),  his  superior 
ofl&cer,  in  tnat  he  stated  on  the  quarter-deck  of  the 
said  ship,  that  I  encouraged  insubordination  amongst 
the  crew  by  not  punishing  them  sufficiently,  or  words 
to  that  effect." 

Second  Cha/rge, 

"  For  that  he,  the  said  Lieutenant  E.  F.,  belonging 
to  H.M.'s  ship  ,  then  being  a  person  subject 

to  the  Naval  Discipline  Act,  1866,  did  on  the 
I  day  of  ,  A.D.  18    ,  on  board  H.M.'s  ship 

,  wilfully  disobey  the  lawful  command  of  me 
(Captain  S.  P.),  his  superior  officer,  in  that  he,  the 
said  E.  F.,  refused  to  leave  the  quarter-deck,  when 
ordered  by  me  to  do  so." 

And  having  deliberately  weighed  and  considered 
the  evidence  m  support  of  the  charges,  as  well  as  the 
evidence  and  observations  preferred  by  the  prisoner 
in  his  defence,  the  court  is  of  opinion  that  the  first 
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charge  is  proved  acainst  the  said  Lieutenant  E.  F., 
and  that  the  second  charge  is  not  proved.^ 

And  the  conrt  doth  therefore   adjudge  the  said 
Lieutenant  E.  F.  to  be  dismissed  from  H.M.'s  ship 
,  for  the  offence  specified  in  the  first  charge,^ 
and  to  be  acquitted  of  the  second  charge. 

And  the  said  Lieutenant  E.  F.  is  hereby  respec- 
tively adjudged  to  be  dismissed  from  H.M.'s  ship 
,  and  acquitted  accordingly. 

And,  it  appearing  to  the  court  that  ,  of 

H.M.'s  ship  ,  who  was  produced  as  a  witness, 

did,  in  the  course  of  his  examination,  prevaricate  in 
his  evidence,^  the  court  doth  hereby  adjudge  him,  the 
said  ,  to  be  imprisoned  in  the  common  gaol 

of  for  the  space  of  two  months,  and  during 

the  whole  of  that  term  to  be  kept  to  hard  labour. 

(Signatures  of  the  mernhers.) 

[The  senior  mernher  signs  first y  and  so  on  in  order  down 

to  the  junior  member,'] 

J.  K.., 

Judge  Advocate. 


14.  SENTENCE  OF  IMPEISONMENT  AND 

DISCHARGE  FROM  H.M.  SERVICE. 

(See  p.  131.) 

The  court,  therefore,  doth  adjudge  the  said 

,  for  the  offences  specified  in  the  charge, 

to  be  imprisoned  in  one  of  H.M.'s  gaols  for  the 
term  of  ,  during  the  first  seven  days  of  each 

calendar  month  of  the  said  term,  to  be  kept  in  soli- 
tary confinement,^  and  during  the  remainder  to  be 
kept  to  hard  labour,  such  term  to  be  reckoned  as 
commencing  from  the  date  of  this  sentence,*  and  at 
the  expiration  of  the  said  term  of  imprisonment,  to 
be  dismissed  from  H.M.'8  service. 

^  See  p.  130. 
2  See  p.  136. 

^  This  is  the  maximum  of  solitary  confinement  that  can 
be  awarded — 84  days  in  one  year.     Clause  8,  sec.  53. 
*  Queen's  Keg.  C.  M.,  art  24. 
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16.  SENTENCE  OF  DEATH.    (See  p.  28L) 

The  coiirt  doth,  therefore,  admdge  the  said 
to  be  hanged  by  the  neck  at  the  yard-arm  of 
Bnch  one  of  H.M.'8  ships  or  vessels,  and  at  such  time, 
as  the  commander-in-chief  shall  direct. 


16.  SENTENCE  IN  THE  CASE  OF  OFFICERS 
WHO  HAVE  BEEN  CONVICTED  BEFORE 
PREVIOUS  COURTS-MARTIAIi.    (See  p.  126.) 

The  court,  therefore,  having  taken  into  their  con- 
sideration that  the  said  ,  was  on  the 

,  convicted  before  ^  court-martial  of 
(here  describe  the  qff&iice  'proved)^  doth  adjudge  the 
said  &c.,  &c. 


17.  NOTATION  IN  SENTENCE  OF  PREVIOUS 
j!  GOOD  OR  BAD  CHARACTER.    (See  p.  127.) 

And  having  taken  into  consideration  the  previous 
good  character  of  the  prisoner,  as  evidenced^by  {the 
certificates  which  he  has  produced),  {or  the  previous 
had  character  of  the  prisoner  as  shown  hy  his  certifi- 
cate of  service,  and  by  the  defaulters^  book  of  H,M^s 
ship  )  the  court  doth  adjudge,  &c.,  &c. 


18.  NOTATION  IN  SENTENCE  OF  RESTITU- 
TION OF  STOLEN  PROPERTY. 

The  court  doth  hereby  direct  that  {here  name  the 
articles  stolen),  which  are  proved  to  have  been  stolen 
from  shall  be  returned  to  their  lawful 

owner.^ 

1  7  &  8  Geo.  4,  c.  29,  s.  57. 
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19.  NOTATION  IN  SENTENCE  OF  UNSATIS- 
FACTORY EVIDENCE  OF  WITNESS. 

(See  p.  135.) 

The  court  is  of  opinion  that  the  evidence  given 
before  it  by  was  unsatisfactory. 


20.  INSTRUCTIONS  TO  OFFICER  OF 
COURT.    (See  pp.  83  and  108.) 

H.M.'s  ship  18    . 

Memo. 

1.  The  witnesses  who  have  been  examined  are  not 
to  communicate  with  the  witnesses  who  have  not 
been  examined. 

2.  No  witness  is  to  be  permitted  to  leave  the  ship 
without  the  permission  of  the  court. 

3.  When  the  court  is  cleared  to  deliberate,  no 
person  is  to  be  allowed  abaft. 

President  of  the  court. 
To 
The  ofl&cer  of  the  court. 

{For  list  of  witnesses  see  other  side,) 


21.  WARRANT  FOR  CONFINEMENT  OF  A 

COURT-MARTIAL  PRISONER 

(See  p.  284) 

By  Sir 

&c.  &c.  &c. 

Commander-in-Chief  of  H.M.'s 

ships  on  the  station. 

Whereas  at  a  court-martial  held  on  board  BLM.'s 

ship  ,  at  ,  on  ,  of  H.M.*s 

ship  was  tried  for  ,  and  sentenced 

to  be 

By  virtue  of  the  power  and  authority  vested  in  me 
by  the  Naval  Discipline  Act,  1866^  I  do  hereby  re- 
quire and  direct  you  to  receive  and  keep  in  your 
custody  the  said  ,  to  be  imprisoned  and 


) 
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dealt  with  in  accordance  with  the  said  sentence,  until 
lie  shall  be  deliveretl  in  due  course  of  law. 
Dated  on  board  H.M/s  ship  ,  at  , 

187    . 
To  the  Governor  or  Keeper  of  H.M.'8 
prison  at 
By  command  of  the  Commander-in-Cliie£l 

Secretary. 


22.  CHANGE  OF  PLACE  OF  IMPRISONMENT.* 

(See  p.  286.) 

By  Sir 

&c.  &c.  &c. 

Commander-in-Chief  of  H.M.'s 

ships  on  the  station. 

Whereas  at  a  court-martial  held  on  board  HJML*8 

ship  ,  at  ^  ^^        .    ^^    *  ordinary 

seaman,  belonging  to  H.M.'s  ship  ,  was  tried 

for  ,  and  sentenced  to  be  ; 

and  whereas  I  deem  it  expedient  that  the  said 

,  who  is  now  confined  under  the  said  sentence 
in  the  prison  at  ,  shall  be  removed 

to  the  prison  at  ,  and  shall  be  con- 

fined in  such  last-mentioned  prison,  pursuant  to  the 
said  sentence  : 

By  virtue  of  the  power  and  authority  vested  in  me 
by  the  Naval  Discipline  Act,  1866,  I  do  hereby  re- 
quire and  direct  you  to  deliver  over  the  said 

to  naval  custody,  for  the  purpose  of  his  bein^ 
removed  to  the  said  prison  at  ,  to  be  there 

imprisoned  and  dealt  with  in  accordance  with  th( 
[  said  sentence. 

i  Dated  on  board  H.M.*s  ship,  ,  at 

i  18    . 

To  the  Governor  or  Keeper  of  the 
prison  at 
By  command  of  the  Commander-in-Chief. 

Secretary. 

^  A  copy  of  this  warrant  should  be  sent  to  the  A^ 
miralty,  so  that  an  attested  copy  of  it  may  form  th 
authority  for  the  gaoler  to  receive  the  prisoner.  See  s.  7 
Nav.  Difl.  Act. 
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23.  WARRANT  FOR  RELEASE  OF  A  PRI- 
SONER UNDER  SENTENCE  OF  COURT- 
MARTIAL.     (See  p.  287.) 

By  Sir 

&c.  &c.  &c. 

Commander-in-Chief  of  H.M.'s 
sliips  on  the  station. 

By  virtue  of  the  power  and  authority  vested  in  me 
by  the  Naval  Discipline  Act,  1866,^  I  do  hereby  re- 
quire and  direct  you  to  discharge  {or  to  deliver  over 
to  naval  custody  for  the  purpose  of  being  brought  as 
a  witness  before  a  court-martial^  to  he  held  on 

,18      ,  on  of  H.MJs  ship  ), 

,  ordinary  seaman,  belonging  to  H.M.'s 
ship  ,  now  a  prisoner  in  your  custody  in  pur- 

suance of  a  sentence  of  a  court-martial  dated  the 
18      (or  mpv/rsuance  of  a  warrant  under 
the  hand  of  Captain  of  the  said  sh4p). 

Dated  on  board  H.M.'s  ship  ,  at  , 

18      . 
To  the  Governor  or  Keeper  of  the 
prison  at 
By  command  of  the  Commander-in-Chief. 

Secretary. 


24.  DETENTION  OF  OFFENDERS  UNDER 
SENTENCE  OF  PENAL  SERVITUDE.^ 

(See  p.  283.) 

To  the  Governor  or  Keeper  of  the  prison 

at  {or  to  the  commanding  officer  of 

HMh  ship  ). 

This  is  to  certify  that  ,  ordinary  sea- 

man, belonging  to  H.M.'s  ship  ,  who  is  sent 

herewith  to  H.M.'s  {'prison  or  sJwp,  as  the  case  ma/y 
be),  there  to  remain  in  safe  custody  until  he  is  re- 
moved therefrom  by  due  authority,  was,  on  the 
day  of  ,  18     ,  tried  by  a  court-martial,  held 

*  S.  78  Nav.  Dis.  Act,  1866. 

^  S.  79  Nav.  Dis  Act,  1866,  provides  for  the  prisoner 
being  again  received  in  gaol  from  naval  custody. 
»  S.  71  Nav.  Dig.  Act,  1866. 
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on  board  H.M.'s  ship  ,  on  a  chai^  of 

,  and  sentenced  to  be  kept  in  penal  servitude  for 
the  term  of  years. 

Dated  on  board  H.M.'s  ship  ,  at  , 

18      . 

Admiral  and  Conunander- 
in-Chief  on  the 
Station. 


25.  WARRANT  FOR  THE  ARREST  OF 
OFFENDERS.    (See  p.  66.) 

To  and  all  others  whom 

he  may  call  upon  to  assist  him  in  the 
execution  of  the  warrant, 
I  ,  being  the  oflBlcer  in 

command  of  H.M.'s  ship  ,  do  hereby 

authorize  you,  and  all  others  aforesaid,  to  arrest  the 
following  men,  ,  belonging 

to  the  said  ship,  for  (being  absent  without  leave), 
such  being  an  offence  against  the  Naval  Discipline 
Act,  1866  ;  and  you  are  to  bring  the  said 
before  me,  to  answer  for  the  said  offence,  and  to  be 
further  dealt  with  according  to  law. 
Given  under  my  hand,  this 
day  of  187 


26.  WARRANT  TO  THE  CAPTAIN  OF  THE 
SHIP  TO  WHICH  THE  PRISONER 
BELONGS  FOR  CARRYING  THE  SEN- 
TENCE OF  DEATH  INTO  EXECUTION. 
(See  p.  281.) 

By  &c. 

Whereas,  at  a  court-martial  held  on  board  H.M.'8 
ship  ,  at  ,  on  the 

instant,  being  president  thereof,  a  sentence 

was  passed  to  the  effect  following,  viz.  : — 

"  The  court,  in  pursuance  of  an  order  from,"  4rc. 
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{Here  insert  the  Sentence.) 

And  whereas,  upon  receiving  the  said  sentence, 
and  the  minutes  of  the  court-martial,  I  have  thought 
fit  to  approve  the  same  :  by  virtue  of  the  power  and 
authority  in  me  vested,  you  are  hereby  required  and 
directed  to  see  the  said  sentence  carried  into  execu- 
tion on  next,  the  instant,  or 
the  first  favourable  day  afterwards  (Sunday  excepted), 
between  the  hours  of  eight  and  eleven  o'clock  in  the 
forenoon,  by  causing  the  said  to  be  hanged 
by  the  neck  at  the  fore-yard  arm  of  H.M.'s  ship  , 
under  your  command,  until  he  is  dead  :  and  for  so 
doing,  this  shall  be  your  warrant. 

Given  under  my  hand   and   seal,  on  board 
H.M.'s  ship  ,  at  ,  the 

day  of  ,  A.D.  18 

{Signature  of  the  Commander-in-Chief,) 
To  ,  Esq., 

Captain  of  H.M.'s  ship 
By  command  of  the  Commander-in-Chief, 

C.  D.,  Secretary. 

(L.a) 


27.  WARRANT  FOR  IMPRISONMENT  UNDER 
THE  NAVAL  DISCIPLINE  ACT,  1866. 

To  the  Governor  or  Keeper  of  ^ 
Gaol  at  ^ 
Whereas,  on  the  *  day  of  , 

187     ,'  at  present  belonging  to  H.M.'s 

ship  *  ,  was  Drought  before  me,  charged 

with  having,  on  the  '  day  of  , 

187    ,*  the  same  being  an  offence 

against  the  Naval  Discipline  Act,  1866 :  and  T,  the 
officer  in  command  of  the  ship  aforesaid,  having, 
after  due  and  proper  inquiry,  according  to  the  custom 
and  regulations  of  the  navy,  convinced  myself  that 
the  clmrge  above  specified  is  proved  against  the 
said  ^  ,  do  hereby,  by  virtue  of  the 

authority  vested  in  me  by  the  Naval  Disci^ine  Act, 
1866,  sentence  the  said  ^  to  be  imprisoned 

in»  gaol  at  9  ,fori* 

days  from  the  date  hereof  inclusive.^^ 
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And  I  do  hereby  further  charge  and  command  you 
the  governor  or  keeper  of  the  gaol  aforesaid  to  receive 
and  keep  in  your  custody  the  said  **  ,  to 

be  imprisoned  and  dealt  with  in  accordance  with  this 
warrant. 

Given  under  my  hand  and  seal  on  board  H.M.'s 
ship"  ,at^4  ,  the" 

day  of"  ,ia         .« 

(Signature  and  rank  of  the  officer  ordJtt- 
mg  the  imprisonment,) 

(L.8.) 

Bate  187    . 

Approved  by  me  the  Commander-in-Cliief  (or  senior 
officer  present,  as  the  case  rruiy  he\  of  H.M.'s  shipe 
at 

(Signature  a/nd  raiik.) 

Instructions, 

^  Here  describe  the  prison  to  which  the  prisoner  is 
committed. 

^  Here  insert  the  date  of  the  inquiry. 

^  Here  insert  the  name  and  rating  of  the  prisoner. 

*  Here  insert  the  name  of  the  ship  in  which  he  is  borne. 
^  Here  insert  the  date  when  he  committed  the  offence 

or  offences  specified. 

^  Here  specify  the  offence  or  offences  on  which  the 
prisoner  is  committed. 

7  Here  insert  the  name  of  the  prisoner. 

^  Here  insert  the  name  of  the  prisoner. 

*  Here  describe  the  prison  to  which  the  prisoner  is 
conomitted. 

^^  Here  insert,  in  words,  the  number  of  days. 

^^  If  sentenced  to  hard  labour,  the  hard  labour  to  be 
for  all  or  any  part  of  the  term  of  imprisonment.  If  the 
imprisonment  be  with  solitary  confinement,  the  solitary 
confinement  must  not  be  for  more  than  ten  days  at  & 
time,  with  intervals  of  not  less  than  seven  days  between 
each  period  of  solitary  confinement. 

When  a  prisoner  is  sentenced  to  hard  labour,  or  to 
solitary  confinement,  the  dates  (inclusive)  between  which 
he  is  to  be  kept  to  hard  labour,  or  in  solitary  confinement, 
as  the  case  may  be,  must  be  specifically  set  forth  in  the 
space  marked  No.  11  in  the  warrant. 

^2  Here  insert  the  name  of  the  prisoner. 

^'  Here  insert  the  name  of  the  ship. 

^^  Here  insert  the  place  where  the  ship  is. 

^^  Here  insert  the  date  in  words 
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ABANDONING-  convoy,  penalty  for,  399 

ABROAD,  offences  committed,  how  punishable,  158 

ABSENCE  of  members  of  court-martial     See  Members, 
without  leave,  penalty  for,  183,  189,  190,  396 

prisoner  charged  with  desertion,  134«  185, 

190 
form  of  charge  for,  452 
sale  of  effects,  132,  398 
of  witnesses.    See  Witnesses. 

ABSENTEES,  apprehension  of,  by  civil  power,  186 

men  improperly  giving  themselves  up  as,  188 

ACCESSORY  before  the  fact,  who  is  to  be  so  considered,  231.   See 

Murder, 
after  the  fact,  who  is  to  be  so  considered,  232 
punishable  as  principal,  231 
punishment  of,  232 

by  receiving,  comforting,  &c.,  the  felon,  232 
form  of  charge  for  the  offence  of  being,  462 

ACCOMPLICE,  presumption  against  testimony  of,  364 

confirmation  of,  not  strictly  necessary,  366 
in  practice  required,  365 

ACQUITTAL,  finding  of,  124,  130,  467 

in  doubtful  cases,  123 
when  votes  are  equal,  121 
previous.     See  Plea. 

ACT,  NAVAL  DISCIPLINE,  1866  ;  386 

to  prejudice  of  good  order  and  naval  discipline,  213,  403 

form  of  charge  for,  455 

ACTION  at  law.    See  Courts  of  Law. 

penalty  for  discouraging,  170,  393 
misconduct  in,  169,  393 

ADDITION  to  punishments,  208,  407 

ADDITIONAL  ofBcers,  sitting  a«  members  of  conrts-martxal,  94 
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ADJOURNMENT  of  cOTirt-martial,  to  be  from  day  to  day,  104,  ill 

on  account  of  absence  of  mem- 
bers, 114 

prosecutor,  114 
stress  of  weather,  104, 413 
judge  advocate,  115 
prisoner,  116 
from  oue  ship  to  another,  102 
on  account  of  absence  of  wit- 
nesses, 109 
to  take  evidence  of  witnesseB 

in  hospital,  117 
to  enable  prisoner  to  prepare 

defence,  119 
when  questions  of  doubt  can* 
not  be  settled,  141 

ADMIRAL,  LORD  HIGH,  origin  of  title,  4 

functions  of,  in  England  and  France,  5 
the  Marquis  of  Buddngham  appointed, 

19 
office  of,  first   put  into   commissioii, 

A.D.  1682,  21 
the   Duke   of  York  appointed,  A.D. 

1660,  88 
Prince  G-eorge  of  Denmark  appointed, 

A.D.  1707,  36 
the  Duke  of  Clarence  appointed,  a.d. 

1827,  36 
Keppel,  trial  of,  held  on  shore,  102  n. 

ADMIRALTY,  definition  of,  in  Naval  Discipline  Act,  426 

board  of,  its  constitution  and  composition,  36,  38 
power  to  annid  or  alter   sentence,  208, 
279,  406 
remove  or  discharge  prisoners, 

286,  287,  421 
alter  procedure  of   courts-mar 

tial,  104,  415 
establish  naval  prisons,  422 
grant  commissions  authorizing 
officers  to  order  courts-mar- 
tial, 75,  87,  411 
impose    forieitiu^  of  time   or 

seniority,  277,  410 
order  courts-martial,  75,  87, 411 
sanction  necessary  before  execution  of 

sentence  of  death,  281,  407 
necretary  may  summon  witnesses,  88, 415 
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ADMIRALTY  {continued), 

board  of,  prerogative,  Act  not  to  interfere  with, 
429 
jurisdiction.    See  Jurisdiction, 
court  of,  its  origin,  7 

its  jurisdiction,  37,  155 
prize  documents  to  be  sent  to,  401 
instructions,  disobedience  of,  charge  for,  213,  455 

ADMISSIONS,  when  implied  from  the  acquiescence  of  the  party, 

340 

on  oath  not  receivable  in  evidence,  341.  See  Con- 
fessions. 

when  made  by  prisoner  as  a  witness  against  other 
persons,  receivable,  341 

of  witnesses  at  Court  of  Inquiry,  342 

ADVICE,  legal.    See  Judge  Advocate. 
ADVISER,  legal.    See  Friend. 

AFFIRMATION,  when  substituted  for  oath,  322  n. 

form  of,  356  n. 

AGE,  qualification  of  officer  to  sit  on  court-martial,  86,  411 

AGGRAVATING  circimistances  to  be  set  forth  in  charge,  73 

disease,  penalty  for,  401 
chaige  for,  455 

AIDERS  AND  ABETTORS,  in  murder  and  manslaughter,  230 
AIDING  escape  of  prisoners,  penalty  for,  423 

ALLEGIANCE,  penalty  for  endeavouring  to  seduce  from,  147, 177, 

395 
form  of  charge,  450 

ALLEN,  Lieutenant,  case  of,  285,  295 

ALLOWANCE  for  subsistence  of  prisoners,  421 

ALTERATIONS  of  procedure  of  courts-martiaL    See  Admiralty. 

sentence.    See  Sentence. 

AMENDMENT,  powers  of,  when  to  be  exercised  by  courts-mar- 
tial, 344 
of  charges.    See  Charges. 

AMMUNITION,  penalty  for  improper  buying  or  selling,  203, 400 

AMOUNT  of  punishment.    See  Pimishment. 

ANNUITIES,  forfeited  by  desertion,  396 

ANNULLING  sentence,  power  of  Admiralty,  208,  279,  406 

ANONYMOUS    letter,   imputing  improper  conduct,  charge   for, 
214,  453 
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AMSON,  liOfd,  hk  adminigirmtioii  ci  the  davj,  45 

ANTBCEDENTS  of  affendei&    See  Former  TriaL 

not  to  be  ref ezred     to    in   cir- 

comstantud  letter,  71 
wben    known     to     membezs  dt 

court,  123 
pruduction  of  oertzficstes  of  ser- 

Tke,  125, 126 
index  of  conrts-martia],  79, 80, 1 24 
inquiry  by  caort,  125  n. 
oflfioen,  bow  reported  to  sathc»ity  ordering 
oomt-martial,  71 
367 


APPIilCATION  for  a  oonrt-martial.     See  Conrt-MartiaL 

of  penjJty.    See  Penalty. 

AFPBEHENSION  of  deeerten,  aBsistaDce   of   dvil   power,  67, 

186,  405 
rewud  for,  187 
of  offenders^  pomlty  for  not    assisting^  189, 
405 
power  of  officers  to   order,  189, 
405.    See  Anest 

APFBOFBIATION  of  money,  i»isoner  charged  with  theft  may 
he  foimd  gmlty  of,  405 

AFPKOVAL  of  sentence.    See  Sentence. 

ABHS  loaded,  whaX  OMistitate,  238 

penalty  for  intiodncing  into  naval  prison,  423 

ABMY,  deserters  from,  improper  retention  of,  397 

ABKEST  of  offendeiB,  power  of  officers  to  order,  189,  405 

by  warrant,  66,  189,  405 
form  of,  472 

necessary  all^ations  in,  67 
may  be  delivered  to  any  person 
for  execution,  66 
force  may  be  used  if  necessary,  66,  405 
may  be  taken  on  board  any  of  H.M.'s  shins, 
66,  186  ^ 

commanding  officers  have  authority  to  place   offenders 

under,  63, 151,  152,  405 
course  to  be  followed  when  an  officer  is  placed  under  63 
degree  of  restraint  to  be  placed  on  offender  under    64. 

65,  80 
persons  released,  may  be  subsequently  tried,  64 
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ABREST  {continued). 

illegal,  action  for,  65,  299,  807 

witnesses  before  court-martial  privileged  from,  415 

privileges  of  Parliament  no  protection  from,  65 

duty  of  provost-marshal,  80 

not  to  be  adopted  as  a  punishment,  64,  81 

of  a  superior  officer,  68 

United  States  regulations,  69 
regulations  the  same  for  officers  and  seamen,  66 
for  debt,  restriction  in  case  of  petty  officers  and  men,  428 
procedure  to  secure  discharge  from,  428 

ARTICLES  OF  WAR,  origin  of,  34,  38,  39,  40,  41.     See  Charges ; 

Courts-Martial;  Judge- Advocate;  Juris- 
diction of  Courts-Martial, 
severity  of,  48 
'     mitigation  of  penalties  under,  51,  58 
offences  and  punishments  under,  169 

ARTILLERY,  introduction  of,  9 

change  in  tactics  occasioned  by,  20 

ASSAULT,  definition  of,  220  n. 

every  attempt  to  commit  a  felony  against  the  person  of 

another  involves  an  assault,  220  n. 
indecent,  235 

form  of  charge  for,  458 
with  intent  to  do  grievous  bodily  harm,  237 

form  of  charge  for,  457 
aggravated,  punishment,  242 

form  of  charge  for,  457 
with  intent  to  conmiit  a  felony,  242 
on  peace  officers,  revenue  officers,  &c.,  242 
punishment,  242 

on  persons  pr6tecting  wreck,  punishment,  248.    See 
Striking  Superior  Officer. 

ASSEMBLY,  mutinous,  penalty  for  making,  895 

charge  for,  450 

ASSISTANCE  to  desert.    See  Desertion. 

ASSISTING  a  friend  in  action,  penalty  for  faUure,  170,  898 

ATTEMPT  to  commit  crimes,  134  n.,  248,  405 

murder.     See  Murder, 
to  strike  superior  officer,  penalty  for,  178,  895 

charge  for,  450 
to  thieve,  prisoner  charged  with  theft  may  be  found 
guilty  of,  134,  405 

ATTENDANCE.    See  Members  ;  Witnesses. 
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AX7TH0RITT  of  court  of  dvil  juriadictioii  not  sopeneded  br  SanI 

IHsdpluie  Act,  157,  429 
hAving  power  to  try  offences,  409 
illegal  exercise  of,  Actioii  at  Law,  806 
abuse  of,  308 
of,  809 


RATTiKK,    Sw  Theft. 

BATTLE,  miscmiduct  in,  penalty  for,  S93 

BEATING  perBOOB  on  board  prize,  penalty  for,  402 

BILLS  of  lading  in  prize  ships,  401 

BLAKE,  Admiral,  character  of,  32 

BOUNTY,  forfeiture  of,  for  desertion,  396 

place  of  in  scale  of  puniahment»  406 
BOTS,  imprisonment  of,  132 
BREACH  of  prison  regulations,  penalty  for,  423 

BREAKING  bulk  on  board  prize  ship,  penalty  for,  408 
out  of  ship,  penalty  for,  189,  397 

BUCCANEERS,  exploits  of,  13 

BURGLARY,  definition  of  the  crime,  punishment,  249,  250 

what  constitutes  a  br^iking,  251 
form  of  charge  for,  458 

BURNINO  any  magazine,  vessel,  &c.,  punishment  for,  204 
proof  required,  204 
form  of  charge  for,  205 

BUYING  public  stores,  penalty  for  fraudulently,  203.  400 

BYNG,  Admiral,  trial  and  execution  of,  48, 171 


CAPABILITY  of  committing  crimes,  general  rule,  224 

insane  persons,  224 
persons  subject  to  power  of  others  not  responsible, 

CAPITAL  punishments.     S^e  Punishments. 

offences,  must  be  tried  by  court-martial,  177,  179  409 

CAPTAIN,  constitution  of  court-martial  for  trial  of,  86,  90  411 
trial  of,  who  is  to  prosecute,  107 

CAPTURE  of  one  of  H.M.'8  ships.    See  Loss  of  Ship. 

CERTIFICATE  of  service  of  officers,  production  and  withboldimr 
120  ^^' 


/ 
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CERTIFICATE  of  service  (continued). 
€r  of  men,  copy  to  be  sent  with  application 

for  trial,  71 
to  be  forwarded  to  judge  advo- 
cate, 79 
production   before    court-mar- 
tial, 79,  80,  125,  126 
copy  to  be  attached  to  minutes,  444 
as  to  character,  production  before  courts-martial, 
126,  352 

CHALLENGE.     See  Duelling  ;  Members. 

CHANGE  of  place  of  imprisonment,  286,  420,  470 

CHAPLAINS  to  conduct  public  worship  regularly  on  board  ship, 
392 

CHAEACTEK,  antecedents  of  offenders,  circumstantial  letter  not 

to  refer  to,  71 
officers,  how  brought  to  notice  of 
officers  ordering  courts-martial,  71 
offenders,  enquiry  into,  125 
evidence  after  plea  of  guilty,  112, 116,  352 
given  by  prosecutor,  116 
nature  of,  should  be  analogous  to  nature 
of  charge,  352 
witnesses  as  to,  may  be  cross-examined,  121 
letters  and  private  certificates  laid  before  courts- 
martial,  126 

CHARGE.     See  Forms  of,  under  Titles  of  the  Offences  charged, 
rules  to  be  observed  in  framing,  72 
most  be  in  writing,  70 

offences  must  be  circumstantially  described,  70,  71,  343 
jurisdiction  of  the  court  must  be  shown  in,  72,  343 
time  and  place  must  be  laid,  70,  73 

when  offence  is  of  a  continuous  cha- 
racter, 70 
names  and  ratings  to  be  inserted  at  full  length,  72 
wording  of  Naval  Discipiine  Act  to  be  followed,  72 
separate,  for  different  offences,  72 
what  precision  of  allegation  necessary,  344 
insubordinate  or  threatening  language,  words  to  be 

given,  73, 181 
class  for  conduct,  former  offences,  not  to  be  refeirod 

to,  71  n. 
several  persons  participating  in  one  offence  may  be  in* 

eluded,  72 
withdrawal  of,  return  of  officer  to  duty,  64 

Y 
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CHARGE  {continued). 

copy  of  to  be  delivered  to  accused,  81 

jadge-advocateto  read  in  court,  112 

withdrawal  of,  by  prosecutor,  111 

amendment  of  variances  in,  343 

when  not  material  to  merits  of  case,  345 

immaterial  allegations  need  not  be  proved,  346 

time  and  place  need  not  be  proved  unless  materiaL  34S, 

447  n. 
proof  of  part  of  allegations  is  generally  sufficient,  846 
burden  of  proof  on  party  asserting  the  affirmative,  346 
when  negative  averments  must  be  proved,  347 
partly  proved,  130,  346 

not  proved,  prisoner  to  be  formally  acquitted,  130 
sentence  to  specify,  126,  130 
surplusage  may  be  rejected,  346 

CHARTEE  parties  of  prize  ships,  401. 

CHASE  of  enemy,  penalty  for  not  pursuing,  170,  393 

CHATTEL,  definition  of,  247  n. 

CHEATING.     iSce  False  Pretences. 

at  play  with  cards,  betting,  &;c.,  254 

CHURCH  OF  ENGLAND,  public  worship  according  to  liturgy  of, 
to  be  performed,  392 

CINQUE  PORTS,  services  and  privileges  of,  2 

CIRCUMSTANTIAL  evidence.     See  Evidence. 

letter,  information  to  be  given  in,  71 

antecedents  of  accused  not  to  be  referred  to. 

71 
class  for  conduct  not  to  be  stated,  71  n. 
containing  prejudicial  allusions,  treatment 

of,  79,  108 
forwarded  to  president  or  judge  advocate,  79 
copy  sent  to  prisoner,  82 
read  by  judge  advocate,  108 

CIVIL  branches  of  navy,  trial  of  officers  of,  90 

power,  jurisdiction  of  not  superseded  by  Naval   Discipline 
Act,  157,  429 
persons  sentenced  to  imprisonment  by,  delivery  of, 

and  travelling  expenses,  421 
aid  of,  in  arrest  of  naval  offenders,  66,  67,  186 

CIVILIANS.     See  Jurisdiction  ;  Witnesses. 

CLEARING  the  court  for  deliberation,  104,  126 

CLOTHES  forfeited  by  desertion,  183,  396 

forfeiture  of,  place  in  scale  of  punishments,  406 
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CLOTHES  [continued). 

sale  of,  belonging  to  men  absent  without  leave,  132,  398 
of  persons  on  board  prize^.penalty  for  taking,  402 

COAST  guard.    See  Jurisdiction. 

volunteers.     See  Jurisdiction. 

CO-DEFENDANTS,  evidence  of.     See  Witnesses. 

COFFIN,  Captain,  case  of,  207 

COIN,  COUNTERFEIT,  making,  punishment,  257 

uttering,  pimishment,  258 
forms  of  charges  for,  462 
having  in  possession,  punishment,  258 
evidence  of  guilty  knowledge,  258 

COLLUSION  with  enemy  as  to  ransoming  or  restoring  prize,  402 
COMBINATION  of  persons  to  bring  about  alterations,  prohibited,  209 

COMMAND,  lawful,  disobedience  of,  punishment  of,  180, 396 

what  constitutes,  180 
irregular,  how  to  be  obeyed,  181 

COMMAND  EB,  when,  required  to  sit  on  court-martial,  89,  413 

COMMANDER-IN-CHIEF,  abroad,  duties  and  powers  of  with  re- 
ference to  courts-martial, 
269,  280—288,  407 

holds  court-martial  commis- 
sion, 75 

punishment  of  subordinate  offi- 
cers, 277,  410 

remission  of  court-martial  sen- 
tences, 280,  407 

may  grant  court-martial  com- 
missions to  senior  officers, 
75,  412 

place  of  imprisonment  may  be 
named  by,  284,  420 

removal  or  discharge  of  pri- 
soners, 286,  287,  420,  421 

corporal    punishment,    orders 
the  award  of,  288 
sentence  delivered  to,  136,  144,  280, 
417 

COMMANDING  OFFICER,  punishment  of  subordinate  officers 

by,  277,  410 
summary  trial  and  punishment  by 

125,  177, 179,  276—278,  409 
power  to  order  discharge  of  prisoners 

287,  421 

Y  2 


484  INDEX. 

CX)MMENCEMENT  of  Naval  Disciplme  Act,  1866,  date  o£,  425 

term  of  intpnMmie&t,  181,  420 

CX)MMEBCE,  growth  of,  in  fifteentli  and  sixteenth  centuries,  9 

COMMISSION  to  hold  ooorts-martia],  lanieof,  75,  87,  88,  411,  41S 

of  offences,  period  alter  which  trial  may  be  hdd, 
159,  408 
place  of,  definition  of,  404 

COMMITTEES.    8u  Combination. 

COMMODORE  ntting  with  senior  ci^ytain,  seniority  of,  91 

COMMON  LAW,  coorts  of.    See  Courts  of  Law. 

COMMONWEALTH,  instroctions  of  admirals  and  generals  of  the 
fleet,  383 

COMMUNICATION,  privileged.    See  Privileged. 

COMMUTATION  of  sentence.    See  Sentence. 

COMPETENCY  of  witnesses.    See  Witnesses. 

COMPLAINTS  of  unwholesomeness  of  victnals,  or  on  other  rat 

ground,  208,  401 
to  be  made  to  superior  officer,  208 
penalty  for  stirring  np  distorbanoe  in  maJdnff,  208, 
896 

CONCEALING  deserters,  penalty  for,  398,  899 

information  received  from  enemy,  penalty  for,  394 
traitorous  or  mutinous  designs,  penalty  for,  895 

CONDEMNATION  of  prizes,  penalty  for  taking  money  before,  402 

CONDUCT,  class  for,  not  to  be  stated  in  certain  coort-martisl 
documents,  71  n.    See  also  Character. 

CONFESSION  must  be  free  and  volunUry,  336 

excluded,  if  extracted  by  threats,  promises,  or  in- 
ducements, 337 
must  be  of  a  temporal  nature,  not  referable  to  future 

state  merely,  337 
must  be  held  out  by  some  person  in  authority,  338 
instanccH  of  persons  in  authority,  338 
evidence  of  facts  discovered  in  consequence  of  cod- 

fessiouH  unduly  obtained,  admissible,  338 
the  whole  of  a  confession  to  be  given  in  evidence,  339 
evidence  against  the  person  confessing  only,  3^ 

CONFINEMENT,  solitary,  regulationH  as  to,  407.     See  Imprison 

ment. 
'  notation  in  sentence,  467 

CONFIRMATION  of  sentence  of  death  necessaiy,  269,  281,  407 
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CONSPIRACY,  different  descriptions  of,  264 

must  be  by  two  persons  at  least,  265 
statements  necessary  in  a  charge  of,  264 
general  proofs,  265 
acts  of  co-conspirators  in  furtherance  of  common 

design,  evidence  against  all,  265 
punishment,  266 
form  of  charge  for,  464 

CONSTITUTION  of  courts-martial,  86—99,  410—413 

requires  extension,  31 
for  trial  of  flag  officers,  cap- 
tains,    others, 
86,  90,  411 
officers    of     civil 

branches,  90 
marines,  86  n. 
royal  naval  artil- 
lery volunteers, 
147 
objection  to,  by  prisoner,  98, 

110,  414 
impeachment  of,  after  court 
has  decided  prisoner's  objec- 
tion, 98,  110,  414 

CONSULAR  gaols,  offenders  not  to  be  confined  in,  285  n. 

CONTEMPT,  power  of  court-martial  to  imprison  for,  108, 135,  415 
to  superior  officer,  penalty  for,  180,  396 

form  of  charge,  451 
witnesses  guilty  of,  135,  415 

CONVICTIONS,  previous.    iSec  Antecedents ;  Plea. 

quashed  as  to  part  of  charge,  280  n. 

CONVOY,  penalty  for  not  taking  care  of  ships  under,  399 

masters  of  ships  under,  to  obey  convoying  officer,  199, 

400 
civil  remedy  against  masters  of  vessels  for  disobedience, 

199,  400 

CORPORAL  PUNISHMENT,  not  to  accompany  sentence  of  penal 

servitude,  270 

commander-in-chief  to  order  sen- 
tence to  be  carried  out,  288 

medical  certificate  previous  to,  288 

nature  of,  288 

crew  to  attend,  288 

of  boys,  288 
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CORPORAL  PUNISHMENT  (continued). 

inquiry  before  Bommary  infliction, 

277,  409 
limitation  of  amount,  271,  408 
may  accompany  or  take  place  of 

imprisonment,  271,  409 
officers  not  subject  to,  408 
petty  officers  not  subject  to,  except 

for  mutiny,  271,  408 
place  in  scale  of  punishment,  268, 

406,  409 

CORRESPONDENCE  with  enemy,  penalty  for,  394 

COUNSEL,  how  far  allowed  to  assist  prisoner,  107,  120  n. 

COURT  OF  INQUIRY  on  the  conduct  of  the  Earl  of  Torrington, 

56 
Sir  John  Mordaunt,  57 
Colonel  Home,  68,  302 
power  to  institute,  56 
privilege  of  accused,  58,  60,  61 
witnesses,  61 

admission  of,  before 
a  court  of  inquiry 
not  to  be  given  in 
evidence  against, 
on  a  trial  by  court- 
martial,  342 
nature  of  the  proceedings,  58, 60 
advantages  of,  59,  60 
Admiralty  rules  respecting,  60 
cannot  compel  attendance  of  civilians,  60 
cannot  take  evidence  on  oath,  60 
objection  to  members  sitting  on  a  subse- 
quent court-martial,  61,  95 
report    of,  course    to  be   pursued   when 

members  differ,  61 
proceedings  of,  may  be  used  by  a  judge 

advocate,  62 
report  is    a   confidential  and   privileged 
communication,  62,  302,  316,  342,  357 
duties,  authority,  composition  of,  60,  61 
order  for  assembly  to  be  in  writing,  60 
person    concerned  in  result    should    Ixj 

present,  60 
no    prosecutor,    friend,    or    professional 

adviser  allowed,  61 
to  sit  with  closed  doors,  61 
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JRTS  OF  LAW,  authority  of,  not  suspended  by  Naval  Disci- 
pline Act,  157,  429 

concurrent  jurisdiction  of,  with  courts-martial, 
156 

controlling  powers  of,  289 

intervention  of,  by  writ  of  prohibition,  290 

to  prohibit  proceedings  out  of  the  jurisdiction 
of  courts-martial,  292 

will  grant  writ  of  habeas  corpus  to  discharge 
prisoners  illegally  detained,  293,  296 

but  not  on  the  ground  of  informality  in  the 
return,  294 

actions  irij  against  memhera  of  courtS'tna/rtiaZ, 
297 

for  illegal  sentence,  297 

for  illegal  arrest,  299 

for  excess  of  punishment,  299 

no  action  will  lie  for  an  erroneous  judgment, 
300 

nor  for  censure  appended  to  sentence,  800 

actions  in,  against  officers,  302 

for  excess  of  punishment,  304 

for  illegal  exercise  of  authority,  306 

for  illegal  arrest,  65,  307 

for  abase  of  authority,  308 

for  excess  of  authority,  309 

no  action  will  lie  for  acts  done  in  the  heat  of 
battle,  309 

nor  for  malicious  prosecution  before  a  court- 
martial,  if  probable  cause  for  the  charge, 
310 

nor  for  memorial  for  redress  of  grievances,  312 

actions  in,  by  officers,  reprobated  by  judges,  31 7 

DTlT-MAliTIAL,  earliest  examples  of,  28 

ship  court-martial,  28 
constitution  requires  extension,  31 
on  Lord  Torrington,  43 
on  Admirals  Matthews  and  Lestock,  45 
on  Admiral  Byng,  48,  49,  171 
on  Admiral  Keppel,  held  on  shore,  102  n. 
adjournment  of.    See  Adjournment, 
application  for,  mode  of,  71 
capital  offences  must  be  tried  by,  177, 179,  409 
charge.     See  Charge. 

circumstantial  letter.    See  CircumstantiaL 
civil  branches,  on  officers  of,  90 
clearing  court,  104,  126 
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COURT-MARTIAL  (anUinued). 

commission  authoriziDg-    to    hold,  Adminltj 
may  grant,  76,  87,  411 
officers  holding  not  to  order  ooort- 
martial  ^rhen  a  senior  offioa^ 
pweont,  76,  87,  411 
death  or  removal  of  officer  holding 
successor     may    oxder   ooorts- 
luartial  without  a  commission. 
76,  87,  411 
detachment    of   officers   bolciiDg, 
aathority  may  be  given  to  o£Bca 
left  in  command,  76,  88,  412 
officers   not   hcdding^  may  orda 
coort-martial.  If  senior  to  office 
pres^Qkt  holdinsr  oomminioii,  76, 
87,  411 
renewal    of,    to    senior    officers 
abroad,  75  n. 
constitntion.    St€  Constitntion. 
connsd.    Set  Connad. 
demanding  as  of  right,  not  pennitted,  70 
finding.    See  FSadiag. 
furmer  nikcandnci.  £^  Antec««]»it& 
granting,  dkscretionaiy  power  vested  in  antiio- 

lity  <Hupowered  U>  otder,  70 
im^NnsoBment  bj  sentence  of.     Set  Imprison- 
ment. 
index  til  ofioeis  tried,  forwarded  to  judge 

advocate^  7^ 
prodactiaa  at  coort- 
Daartial,7»,^},ie4 
judge  adrocake.    Set  Judge. 
jurssdictiao.     <St«  JixzisdictBoo. 
Heotenaatsw    «Sw  Lanxtiinaats.. 
ioes  til  i3h%»»     •$««  Ijm& 
aiaruw&    aSw  Marabw.. 
m«abefs  o£     Set  Cambers. 
mSHiaarfy.  o«>t  to  be  held  on   board  HJf.*^ 

misLQlii&.    Set  ^Ecaoiies. 

ata4iee  oi^  ta  idlu^  pceseniv  31^  82 

whies.  SiratiHiaat»  are  re^imred^  i3 
a^rnal  msuia  by  ah^  on  boaid  oi 
whfish.  d:  » to  be  heUi^  ^ 
eath  to-  be  taJben  by  sach  separaiae  cumt- 
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:)OUIlT-MARTIAL  (continued), 

objections  to  members.    See  Objections, 
officers  required  to  sit.    See  Members. 

former  misconduct  of,  how  reported,  71 
of  civil  branches.     See  CiviL 
officer  of  court.    See  Officer, 
ordering  of,    discretionary  power  vested  in 
authority    holding    conmiis- 
sion,  70 
directions  respecting,  75 — 84 
originating  evidence,  power  of  court,  118 
Peers  and  members  of  House  of  Commons 

triable  by,  65 
power  to  find  guilty  of  offence  involving  lesser 
punishment,  134,  404,  405 
punish  for  any  offence  triable  under 

Act,  276,  409 
sentence  offender  under  sentence  by 
previous  court,  275,  420 
president.    See  President, 
prisoner.    See  Prisoner, 
prisoner's  friend.    See  Friend, 
procedure.     See  Procedure, 
proceedings.     See  Proceedings, 
prosecutor.    See  Prosecutor, 
public,  to  be  open  to,  103,  108 
sentence.    See  Sentence, 
separate,  when  evidence  of  persons  to  be  tried 
is  required,  72  n. 
for  trial  of  officers  of  ships  lost,  &c., 
215,  427 
ships,  number  required  to  be  present,  86,  410 
ship,  to  be  held  on  board,  102,  413 
signal  to  be  made  by  ship,  84 
sitting,  to  be  from  day  to  day,  exceptions,  104, 
413 
of  members  according  to  confirmed 
rank,  91,  106 
summoning  of  members.    See  Members, 
witnesses.    See  Witnesses, 
trial    iS^  Trial 

voting  of  members.     See  Voting, 
warrant  to  hold,  addressed  to  president  78. 

form  of,  432 
judjge  advocate    to    read  in 

court,  108 
alterations  not  to  be  made  in 
108  n. 

Y  3 
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COURT-MARTIAL  (continued). 

warrant  for  judge  advocate.     See  Judge  Ad- 
vocate, 
for  provoet  xnarshaL      See  Provost 
MarshaL 
witnesses.     See  Witnesses. 

COWARDICE,  penalty  for,  169,  174,  393,  394,  399 

CREDIBILITY  of  witnesses,  370 

CREEK  within  jurisdiction  of  Admiralty,  offences  committed  in, 
153,  404 

CREWS  of  ships  lost,  trial  of,  by  court-martial.    See  Lioss. 

pay  of,  to  continue,  427 
dii^sal  of,  427 
hired  vessels  in  time  of  war  subject  to  Act,  147,  426 

CROSS-EXAMINATION  of  witnesses.    See  WitnesBes. 

CRUELTY,  penalty  for,  190,  399 

form  of  charge  for,  453 

officers  charged  with,  found  gmlty  of  lesser  offence, 
134,  190—193 

CURE  OF  DISEASE,  penalty  for  wilfully  delaying,  401 

CURSING,  penalty  for,  399 

form  of  charge  for,  452 

CUSTODY  of  prisoners  foimd  insane  on  trial,  417 

under  sentence  of  penal  servitude,  419 
required  as  witnesses,  421,  422 
awaiting  trial,  80 

CUSTOM  of  service,  punishment  of  persons  according  to,  403 

CUSTOMS  LAW,  ship  detained  for  breach,  penalty  for  breaking 
bulk,  403  ^^ 


DATE  of  offence,  inserted  in  charge.     See  Charge. 

DAWKINS,  actions  at  law,  v.  Lord  F.  Paulet  and  Lord  Kokebv 
814,  315  •^' 

DEATH,  majority  of  members  necessary  to  pass  sentence,  269   407 
confirmation  of  sentence  necessary,  exception,  269   281 

407  '        ' 

remission  of  penalty  only  by  her  Majesty,  269,  279   281 

406  *         ' 

court-martial  only  can  award,  409 
commutation  to  penal  servitude,  417 
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DEATH  {continued). 

general  notice  of  execution  to  ships  present,  283 

form  of  sentence  of,  468 

form  of  warrant  for  carrying  sentence  into  execution,  472 

DEBT,  restriction  on  arrest  of  seamen  for,  428 
discharge  from  arrest  for,  procedure,  428 

DEFAULTERS'  BOOKS,  extract  from,  to  be  sent  with  applica- 
tion for  court-martial, 
71 
to  be  forwarded  to  judge 
advocate,  79 
reference  to,  at  trial,  126 

DEFENCE,  adjournment  to  enable  prisoner  to  prepare,  106,  119 
reading  of,  119 

oral,  judge  advocate  to  write  down,  120 
nature  of,  latitude  given  to  prisoner,  120 
assistance  by  judge  advocate,  nature  of,  140 
examination  of  witnesses  for,  121 
calling  of  witnesses  after  close  of,  119 
witnesses  to  character  may  be  cross-examined,  121 
of  convoy.    JSee  Convoy. 

DEFINITION  of  terms  in  Act,  425 

DEGREE  of  punishment,  definition  of,  409 

prisoner  may  be  found  guilty  of  ofifence 
involving  lesser,  220,  405 

DELAYING  service,  penalty  for,  393 

DELIBERATION  upon  sentence,  126 

court  cleared  for,  104,  126 

DESERTERS,  penalty  for  entertaining,  397 

apprehension  of,  186 

reward  for,  187 
penalty  on  gaolers  for  neglect  of  duty  with  respect 

to,  424 
effects  of,  132,  183,  186,  397 

DESERTION,  assisting  to,  penalty  for,  398,  399 

breaking  out  of  ship,  penalty  for,  397 

definition  of,  and  penalty  for,  183,  396,  397 

former  service  forfeited  by,  186  n 

commanding  officer  may  award  imprisonment  for, 

409 
of  post  in  vicinity  of  enemy,  penalty  for,  393 
of  post  not  in  vicinity  of  enemy,  penalty  for,  394 
seducing  to,  penalty  for,  397 
fraudulent  confession  of,  188 


492  INDEX. 

DESERTION  (continued). 

fonns  of  charges  for,  452 

evidence  necessary  to  prove,  184 

absence  of  intention  to  return,  test  of,  183 

a  capital  crime  in  all  military  nations,  184 

persons  charged  with,  found  guilty  of  abseocewiA- 

out  leave,  134,  185,  190 
may  be  cluuged  though  offenders  have  not  empeii 

185  ^^ 

pimishment  of  dismissal  for,  effect  of,  272 

DETACHED    service,    commissions   authorizing   officers  to  W^ 
courts-martial,  75,  76,  88,  412 

DISCHARGE  of  prisoner,  authorities  empowered  to  order,  287, 421 

DISCIPLINE  on  board  hired  vessels  in  time  of  war,  426 
act  to  prejudice  of,  penalty  for,  218,  403 

nature  of  offences  to  be  charged 

as,  213 
forms  of  charges,  455 
officers  found  guilty  of,  onchaigc^ 
of  scandalous  nature,  &c.,  13$ 
ordinary  regulations  for,  in  early  times,  8 
regulations  of,  for  the  Cadiz  fleet,  A.r).  1596, 16, 16 
for  Lord  Lindesay's  fleet,  a.d.  1635,  22 
regulations  for  the  fleet  of  the  Commonwealth,  27, 
382 

DISCOUEAGING  action  or  service,  penalty  for,  393 

DISEASE,  feigning,  aggravating,  &c.,  penalty  for,  401 

charge  for,  455 

DISGRACE,  dismissal  with,  involved  in  sentence  of  penal  servitude, 

270,  407 
penalties  accompanying,  270,  407 
regulations  respecting,  270,  271,  406 
compulsory  for  certam  offences,  270 
may  be  accompanied  by  imprisomnent, 

270,  407 
place  in  scale  of  punishments,  406 

DISGRACEFUL  OFFENCES.    See  Scandalous  ;  Officers. 

DISMISSAL  with  disgrace.    See  Disgrace. 

of  officers  for  unbecoming  conduct,  190 193   399, 

463  n  ' 

of  deserters,  effect  of,  272 

from  ship,  place  of,  in  scale  of  punishment,  268, 406 
subordinate     officers,     commander-in-chief 
may  order,  277,  410 
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DISOBEDIENCE  of  Admiralty  instructions,  form  of  charge,  213, 

455 
of  orders  of  superior  officer,  form  of  charge,  461 

penalty    for,    180, 
396 
of  orders  during  action,  393 

at  other  times,  180,  396 

with  intent  to  produce  disease,  401 

DISPUTES,  courts  of  inquiry  effective  in  adjusting,  69 

DISRATING  of  petty  officers,  272 

involved  in  imprisonment  or  corporal  punishment, 

274,  408 
of  subordinate  officers,  commander-in-chief  abroad 

authorized  to  award,  277,  410 
place  of,  in  scale  of  punishments,  269,  406 

DISTURBANCE,  penalty  for  creating,  181,  396    , 

on   account  of   unwholesomeness    of    victuals, 
penalty  for,  208,  401 

DOCKYARD,  penalty  for  setting  fire  to,  204,  401 

offences  committed  in,  may  be  tried  by  court-martial, 

163,  404 
superintendents,  when  to  sit  on  courts-martial,  82, 

89,  413 
royal,  established  by  Henry  "VIIL,  12 

DOCUMENTS,  when  required,  to  be  noted  in  summons,  83,  437 

production  of,  before  court  of  inquiry,  not  compul- 
sory, 68.    See  Writings. 

DRINKING  to  excess,  trial  of  officers  for,  193 

form  of  charge  for,  454 

DRUNKENNESS,  punishment  for,  899 

form  of  charge  for,  194,  462 
no  excuse  for  crime,  240 
to  be  considered  in  all  questions  of  intention, 
240 

DUELLING,  Queen's  Regulations  respecting,  182 
death  by,  is  murder,  230 

DUTY,  absence  from,  neglect  of,  penalty  for,  396 

form  of  charge  for,  449 
absence  of  members  from  courts-martud  on  account  of,  97, 

109,  437 
execution  of.    See  Execution, 
seducing  from,  penalty  for,  177,  396 
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DYING  DECLARATIONS,  evidence  of,  in  cases  of  lumidde,  3S 

principle  on  iHiicfa  ther  aie  adanttcd 

333 
must  be  made  under  tiie  impteamm 

of  impending  death,  S33 
only  admissible  wfaeve  death  of  decb- 

rant  subject  of  duurge,  334 
and  cause  of  death  subject  of  dedta- 

tion,  334 
interval  of  time  between  dedantiot 

and  death  of  no  iniportaneey  334 
admissible  in  favour  of  prisoner,  334 
prisoner  may  show  in  his  defence  the 

state  of  mind  or  character  of  thf 

deceased,  335 

EFFECTS  forfeited  by  desertion,  132, 183, 186,  396 

forfeiture  of,  place  in  scale  of  punishment^  406 

sale  of,  in  consequence  of  absence  without  leace,  398 

EMBEZZLEMENT  of  public  stores,  penalty  for,  203,  400 

of  goods  on  board  prizes,  403 
by  persons  not  subject  to  Naval  I>i8cipline  Act, 

203,  251 
by  clerks  or  servants,  251 
general  proof  of,  252 
torm  of  charge  for,  460 

prisoner  charged  with  theft,    may  be   found 
guilty  of,  134,  405 

ENEMY,  penalty  for  not  engaging,  169,  393 

improperly  surrendering  ship  to,  169,  393 
not  pursuing  chase  of,  170,  393 
deserting  post,  in  presence  of,  393 
sleeping  on  watch,  in  presence  of,  393 
holding  correspondence  with,  173,  394 
withholding  information  received  from,  394 
relieving  with  supplies,  394 
deserting  to,  396 

armed  rebels,  armed  mutineers  and  pirates  to  be  deemed 
enemies,  172,  405 

forms  of  charges  for  misconduct  in  presence  of,  447 

ERASURES  in  court-martial  warrant  not  expedient,  108  n. 

ERRORS  in  court-martial  warrant,  court  not  to  alter,  108  n. 

ESCAPE  of  prisoners  from  naval  prisons,  penalty  for,  423 

ESCORT,  striking  or  obstructing,  form  of  charge  for,  214,  456 
duty,  irregular  conduct  on,  charge  for,  214 
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DENCE,  general  principles  of  the  law  of,  320.     See  Writings, 
comparative  value  of,  370 
means  of  inquiry  usually  the  same  on  judicial  as  on 

extra-judicial  occasions,  320 
definition  of  direct  and  indirect  evidence,  321 
general  rules  governing  the  production  of,  321,  322 
the  obligation  of  an  oath  and  test  of  cross-examina- 
tion, 322 
the  best  possible  evidence  must  be  produced,  323 
definition  of  primary  and  secondary  evidence,   323, 

324 
presumptive  or  circumstantial  evidence,  325 
different  circumstances  of  transaction  must  all  concur 

to  fix  presumption  of  guilt,  326 
instances  of  presumptions,  326 — 329 
of  theft,  where  property  stolen  is  afterwards  found 

in  possession  of  prisoner,  326 
presumptions  arising  from  conduct,  240,  327 
presumptions  of  law,  328 

of  innocence,  328 
of  intention,  328,  360 
of  legality  in  the  actions  of  persons  in  authority,  328 
of  malice,  329 

of  the  probable  consequence  of  an  injurious  act,  328 
of  felonious  intention  in  the  acts  of  children,  329 
of  death,  329 

of  hearsay  evidence,  330 — 336 
grounds  for  its  exclusion,  330 
exemptions  to  the  general  rule  of  exclusion,  331 
hearsay  part  of  the  transaction,  331 
declarations    accompanying    acts,    as    showing    the 

character  and  object  of  such  acts,  331 
expressions  of  bodily  or  mental  feelings,  332 
complaints  of  injury  immediately  after,  332 
testimony  of  deceased  witness  at  former  trial,  332 
dying  declarations.    See  Dying  Declarations, 
hearsay  of  public  rights,  335 

declarations  of  deceased  persons  against  their  own  in- 
terest, 335 
of  deceased  persons  in  the  ordinary  course  of  business, 

335 
confessions.    See  Confessions, 
allegations  to  be  proved.  See  Charge. 
evidence  to  he  confined  to  points  in  issue,  347 
must  be  strictly  relevant  to  the  offence  charged,  347 
where  several  offences  form  part  of  the  same  transac- 
tion, 348 
acts  of  others  engaged  in  same  design,  349 
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EVIDENCE  (continued). 

when  other  offences  and  declarations  of  priflonen  ad 

missible,  351 
evidence  of  general  character,  352 
not  to  be  taken  in  absence  of  prisoner,  115  n. 
of  a  participator  in  an  offence  ;  if  required,  aeparati 

courts  should  be  held,.  72  n. 
loss  of  ship,  witnesses  not  to  be  called  upon  to  cri 

miuate  themselves,  214,  427 
as  to  character  after  prisoner's  plea  of  miilty   112 

116,352  *      ^' 

of  prosecutor,  mode  of  taking,  116 
always  to  be  taken  on  oath,  117 
members  not  to  make  communications    except  on 

oath,  123 
court  may  originate,  118 
of  former  misconduct,  125 
improper,  judge  advocate  to  object  to,  140 
of  previous  convictions.    See  Antecedents, 
insertion  of,  in  minutes.    See  Minutes. 
See  Under  Various  Offences. 
iSee  Witnesses. 

EXAMINATION  of  witnesses.     See  Witnesses. 

EXECUTION  of  office,  definition  of,  179 

penalty  for  striking  officer  in,  178,  395 
sentence,  279—288 

where  approval  is  requisite,  281 
promul^tion  of  sentence  usually  suffi- 
cient authority  for,  281 

EXPENDITURE  of  stores,  penalty  for  wasteful,  203,  400 

EXPENSES  of  witnesses  on  courts-martial,  415 

of  travelling  and  subsistence  of  prisoners,  421 

EXPERTS.    See  Witnesses. 

EYRE,  governor  of  Jamaica,  case  of,  162 


FALSE  evidence,  penalty  for,  266,  416 

musters,  or  official  document,  penalty  for  making  or  mn- 

ing  206,  401  ^^       ^ 

guilty  knowledge  to  be  proved,  206 
case  of  captain  Coffin,  207 
pretences,  obtaining  money  or  goods  by,  punishment,  263 
what  fraudulent  representations  amount  to  25S 
form  of  charge  for,  461 

FEIGNING  DISEASE.    See  Disease. 
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FELONY,  definition  of,  220 

occasions  a  forfeiture  of  goods  and  chattels  on  convic- 
tion, 220 
attempt  to  commit,  134  n. 

FIGHT,  improper  withdrawal  from,  penalty  for,  169,  393 

FIGHTING  with  any  pjerson,  penalty  for,  181,  396 

FINDING  OF  COURT-MARTIAL.     See  Sentence ;  Voting. 

to  be  determined  by  majority 
— exception,  121,  269 

to  be  definite,  124 

judge  advocate  to  draw  up 
questions,  121 

to  rest  solely  upon  evidence 
before  court,  122 

all  members  vote  for  punish- 
ment, 128,  129 

must  be  accepted  as  of  whole 
court,  128, 129 

unanimous,  improper  to  an- 
nounce in  sentence,  133 

when  unbecoming  conduct 
charged  is  not  proved,  192 

intent  with  which  oflfences 
committed,  133,  177,  219, 
404 

guilty  of  less  offence  than 
that  charged,  134,  220,  404 

in  matters  of  doubt,  safer  to 
acquit,  123 

acquittal.    See  Acquittal 
FINDING,  theft  by,  246 

FINE  for  introducing  liquor  into  naval  prisons,  423 

FIRE,  penalty  for  setting  fire  to  dockyards,  ships,  &c.,  204,  401 

FLAG  OFFICER,  constitution  of  court-martial  fortrial  of,  86, 90, 411 

FOREIGNERS  serving  in  H.M.*s  navy,  punishment  of,  150 

FOREIGN  COUNTRIES.    See  Imprisonment ;  Jurisdiction. 

FOREIGN  STATIONS.    See  Commander-in-Chief. 

FORFEITURE  of  wages,  &c.,  place  in  scale  of  punishment,  406 

involved  in  dismissal  with  disgrace, 

270,  407 
for    improper   absence,     189,     398 
desertion,  132,  183,  186,  396 
of  seniority,  place  in  scale  of  punishment,  406 
effect  of,  268  n. 
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FORFEITURE  {eontinu^ 

of  seniority,  officers  not  to  be  sentenced  to  nauii 
at  bottom  of  lists^  272 
of  subordinAte  officem^  authorititis  en- 
powered  to  awmrd,  277,  410 

FORGERY,  definition  of  the  crime,  254 

forging  or  uttering  bank-notes,  &c,  punishment,  255 

orders,  receipts,  ^c,  for  money  or 
goods,  256 
having  forged  notes,  &c.,  in  possessiony  256 
forms  of  charges  for,  461 

FORMER  TRIAL.    Sec  Antecedents. 

plea  of,  112 

by  court-martial,  proof  of,  1 13 
by  commanding  officer,  118,  125 

proof  of,  113 

FORMS,  431 

FORSAKING  STATION,  penalty  for,  898 

form  of  charge,  448 

FRAUD,  penalty  for,  190,  276,  399 
form  of  charge,  458 

fraudulently  dealing  with  public  stores,  40O 
officers  chained  ^vith,  found  guilty  of  lesser  offence,  1 84,  \9i 

FRIEND,  penalty  for  not  assisting,  398 

pnfloner's,  may  attend  trial,  107 
officers  may  act  as,  107 
reading  of  defence,  examination   of  witnesses. 

119,  120 
not  allowed  at  Court  of  Inquiry,  61 

FREIGHT  penalty  for  improperly  taking,  200,  400 
money,  origin  of,  200 

distribution  of,  201 

FRYE,  Lieutenant,  of  Royal  Marines,  case  of,  297 


GAOL,  prisoner  under  sentence  of  penal  servitude  may  be  sent  to, 
283,  419 
See  Imprisonment ;  Prisoner, 
subsistence  of  prisoners  in,  419 

GAOLER  to  deliver  up  prisoners  at  expiration  of  sentence,  424 
l)enalties  on,  424 

GOOD  order  and  naval  discipline.     See  Discipline. 

GOODS,  penalty  for  improperly  carrying  in  H.M.'s  ships,  400 

taking  out  of  prize  before  condemned,  402 
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GRATUITIES,  forfeiture  of,  place  of,  in  scale  of  ptinishment,  406 
*    GROUNDING  OF  SHIP.     See  Loss  of  Ship. 
_   GUILTY.     ^ccPlea. 

"^    GUILTY  KNOWLEDGE,  proof  of,  in  receiving  stolen  goods,  260 

in  uttering  forged  notes,  255,  258 
^  in  uttering  counterfeit  money,  258 

'^  proof  of,  350 

GUNPOWDER,  malicious  injuries  by,  238,  239, 

HABEAS  CORPUS,  vkrit  of.    See  Courts  of  Law. 

HALF-PAY,  trial  of  officers  by  court-martial  when  on,  160 

HANDWRITING,  admission  of    evidence  of  opinion  respecting, 
362 

HARBOUR,  within  Admiralty  jurisdiction,  offences  committed  in, 
155,  404 

HARD  LABOUR.     See  Imprisonment. 

HAZARDING  ship,  penalty  for,  194,  399 

convoy,  penalty  for,  399 

1     HEARSAY.    iSgc  Evidence. 

HIRED  VESSEL.     See  Jurisdiction. 

HOME,  Lieut.-CoL,  court  of  inquiry  on,  58 

^    HOMICIDE,  when  excusable,  233 

when  justifiable,  233 

HOSPITAL,  misconduct  in,  penalty  for,  401 

form  of  charge,  455 
jurisdiction  of  naval  court-martial,  153,  404 
evidence  of  witnesses  in,  117 

HOUSE-BREAKING,  definition  of  the  crime,  punishment,  261 

'     IDENTIFICATION  OF  PRISONER,  443  n. 

ILLEGALITY  OF  SENTENCE,  may  be  remedied  by  amending, 
208,  279,  406 

ILLNESS  OF  PRISONER,  prosecutor,  judge  advocate,  member  of 
court,  114—116 

ILL-USING  persons  on  board  prize,  penalty  for,  402 

IMMORALITY,  form  of  charge  for,  452 
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IMPRISONMENT.    Su  also  Prisoner,  Xaval  Pri8on& 

regulations  with  respect  to  punishment  ci^  2Ji 

276,  284,  408,  420 
commanding  officer,  restriction  of   power  i 

awarding,  276,  409 
commencement  of,  to  date  from  sentence,  131, 

284,  420 
corporal  punishment  may  be  awarded  witb,  l^ 

271,  408 
court-martial  may  award  to  offenders  onder 

previous  sentence,  275,  420 
disrating  of  petty  officers,  involved  in,  271,  ^ 
execution  of  sentence  of,  284 — 287 
hard  labour  may  be  awarded  with,  131, 408 

notation  in  sentence,  467 
illegal  detention,  Ldeutenant  Allen's  caae^  295 

caseof  purserof  **Trident,''8W 

naval  prison,  prisoners  discharged  service  not 

sent  to,  131 

hard-labour  system  in,  132 

boys  sent  to,  132 

period  in  naval  custody  reckons  as,  422 

place  of,  may  be  changed,  286,  420,  470 

where  to  be  carried  out,  284,  420 

must  be  within  H.M.'s  dominions,  285 

solitary  confinement,  regulations  as  to,131,271i 

276,  408 
notation  in  sentence,  ^^ 
term  for  which  it  may  be  imposed,  271, 274, 
275,  407 
for  offences  punishable  by  ordinary  Uv 
with  more  than  two  years,  274 
warrant  for,  forms  of,  470 — 474 

INCOMPETENCY  of  witnesses.    See  Witnesses. 

INCREASE  of  punishment  not  to  be  awarded  by  Admiralty,  208, 
279,  406 

INDECENCY,  penalty  for,  403 

power  of  court-martial  to  find  guilty  of,  in  chargei 
of  sodomy,  134,  405 

INDECENT  ASSAULT,  236 

form  of  charge  for,  458 

INDULGENCES,  stoppage  of,  on  part  of  officers,  278 

INFIRMITY,  penalty  for  feignmg,  401 

INFORMATION  from  enemy,  penalty  for  withholding,  394 

INJUSTICE  on  part  of  superior  officers,  181 
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OCENCE,  presumption  of,  328 

UIRY,  court  of.   See  Court. 

ANE  PEESONS  not  accountable  for  the  commission  of  crime, 

224 
fact  of  insanity  to  be  found  specially  by 

court,  224 
custody  of,  224,  417 
question  of  insanity  how  to  be  determined, 

225 
knowledge  of  distinction  between  right  and 

wrong,  225 
partial  delusions,  226 
responsibility  of    persons    labouring  under 

partial  delusions,  226 
opinion  of  medical  men  with  respect  to,  how 

to  be  taken,  226 
undergoing  imprisonment,  422 

UBORDINATION,  penalty  for,  175,  180,  396 

form  of  charge,  451 

ULTING  language  to  superior  officer,  penalty  for,  180,  396 

form  of  charge,  451 

'ENT  with  which  offence  is  committed,  to  be  found  by  court- 
martial,  133, 177,  219,  404 
must  be  implied  from  overt  acts,  184,  240 
instances  of,  349,  350 
to  desert,  proof  of,  183 
drunkenness  must  be  taken  into  consideration,  240 

^EREST,  personal  in  trial    See  Member. 

'ERROGATOREES,  objections  to,  142 

''ALIDS  ON  PASSAGE,  subject  to  Naval  Discplme  Act,  153 

dAICA  REBELLION,  proclamation  of  martial  law,  162 

NT  TRIAL,  not  ordered  when  prisoners  require  each  other's 
evidence,  72 
of  several  persons  participating  in  same  offence,  72 

DGE  ADVOCATE,  appointment  of,  79,  414 

form  of  warrant,  433 
absence  of,  through  sickness,  &c.,  115 
accused,  how  far  to  assist,  140 
adviser  of  the  court,  139,  142 
assessor  of  the  court,  139 
court  of  inquiry,  may  use  minutes  of,  62 
documents  to  be  forwarded  to,  79 
evidence  improper,  to  object  to,  140 
impartial  position  to  be  maintained  by,  140 
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JUDGE  ADVOCATE  (corUinued). 

legal  queHtions  of  difficulty,  140 
minutes,  to  be  taken  by,  138 
'  alterations  in,  to  be  imtialled  bf. 

188  n. 
copies  of,  not  to  be  famished  bj. 

to  prisoner,  &c.,  144 
notations  of  opinions  on  points  oi 
law,  142 
*  all  questions  answered  to  be  b- 

serted,  142 
disposal  of,  136,  137,  144,  417 
oath,  administers,  to  members  of  court,  110, 

414 
to  witnesses  117, 414 
president  administers  to,  111,  414 
I  opinion  of,  on  all  points  of  difficulty,  139 

I  no  vote  as  to  sentence  to'^Ix 

given  by,  140 
prisoner,  how  far  to  assist,  1 40 

charges,  to  send  copy  of,  to,  81, 82 
circumstantial  letter  copy  of,  82 
notice  of  trial  to,  83 
proceedings.     See  Minutes, 
prosecutor,  to  send  notice  of  trial  to,  83, 485 
in  absence  of,  to  conduct  pro- 
•  ceedings,  107,  140 

I  questions  for  decision  of  court  as  to  sai* 

I  tence,  121 

sentence,  draws  up,  126 
(  does  not  vote  as  to,  1 40 

pronounces,  136 

disposal  of,  136,  137,  144,  280,  417 
sitting  of,  at  a  court-martial,  106 
summons  witnesses,  83,  415 
votes  of  members,  collects,  122 
warrant  for  appointment  of,  433 

for  court  to  assemble,  &c.,  read  by, 
108 
witnesses,  simmioning  of,  83,  415 
examination  of,  by,  118 

JURISDICTION  of  Admiralty,  163— 158,  404 

of  courts-martial,  capital  offences  must  be  tried 
'^  by  court-martial,  177,  179,  409 

charge  must  show,  on  face  of,  72 
concurrent,  cases  of,  156 — 158 
courts  of  law,  authority  of,  not  superseded 
by,  167,  429 
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LISDICTION  of  courts  of  law  {continued). 

controlling  power  of,  289 
of  courts  martial  derived  from  Naval  Dis- 
cipline Act,  146 
foreigners  serving  on  board  H.M.'s  ships,  150 
liability  of  offender  not  affected  by  change  of 

profession,  160 
limits  of.     See  Place  and  Time, 
offences  exclusively  naval,  157 

under  articles  of  war,  145 
persons  subject  to,  civi^ans  exciting  sedition 

onboard,  147,  177,  396 
coast-guard,  150 
foreigners    serving    on   board 

H.M.'s  ships,  160 
hired  vessels,  crews  of,  147, 426 
invalids  on  passage,  153,  426 
land  forces  embarked,  146,  426 
lost  ships,  crews  of,  146,  427 
marines  afloat,  86  n,  149 
naval  artillery  volunteers,  147 
naval  coast  volunteers,  147 
navy,  persons    bdonging   to, 

146,  425 
passengers  on  board  H.M.'s 

ships,  146,  152,  177,  426 
pensioners,   when  required  to 

serve,  147 
reserve,  officers  of,  called  out, 

147 
revenue    cruizers,    crews    of, 

seamen  riggers,  147 
spies,  147, 172,  394 
time-expired  men  on  passage, 

153,  426 
actual  employment  on  board 
ship  not  necessary,  148 
place,  if  immaterial,  need  not  be  proved  as 

laid,  449  n 
places  within,  153,  404 

harbours,  lakes,  rivers,  &c.,   153, 
404 
Admiralty  jurisdiction,  153 — 165, 

404 
dockyards,  arsenals,  barracks,  &c., 

153,  404 
localities  on  shore,  153,  404 
in  foreign  countries,  168 
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JUBISDICTION  of  courts-martial  {ctmtifMied). 

proof  of,  443  n. 

ship's  books  need  not  be  prodaoed 
in,  116 
time,  if  immaterial,  need  not  be  proved  » 
laid,  447  n. 

limits  of,  as  to  trial,  159,  408 
want  of,  renders  all  proceedings  void,  146il 

LABOUB,  hard.    8u  Imprisonment. 

LAND  FORCES  embarked,  subject  to  Naval  Discipline  Act,  146, 

425 
maintenance  of  discipline,  150 

LANGUAGE,  threatening  or  insulting,  penalty  for,  180, 396 

form  of  charge  for,  451 
provoking,  penalty  for,  181 
actual  words  charged  must  be  quoted,  73,  181 
judge  advocate  to  advise  court  as  to,  1 39 

LAW,  opinions  expressed  by  judge  advocate,  inserted  in  minutes, 
142 
questions  of  doubt,  when  to  be  reserved  for  decision  of  Admi- 
ralty, 141 
ordinary,  oflfences  punishable  by,  penalty  for,  217 267,  403 

LAWFUL  command.    See  Conmiand. 

LEADING  questions.  See  Evidence. 

LEAVE  OF  ABSENCE  to  officers,  stoppage  of,  278 

eligible  to  sit  as  members  of 
courts-martial,  81,  97,  109 

LEAVING  ship  with  intention  to  desert,  penalty  for,  183,  397 

LEGAL  advisers.    See  Counsel 

LETTERS,  production  before  court  of  inquiry  not  compulsory,  58 
as  to  character,  production  of,  before   court-nuuiML 
126  ^ 

LIBEL,  action  will  not  lie  for  censure  appended  to  court-martiAl 
sentence,  300 
See  Privileged  Communications. 

LIEUTENANT,  when  required  to  sit  as  member  of  court-martiaL 
•-I  83, 89,  413  ^ 


4* 


LIQUOR,  introduction  into  naval  prisons,  penalty  for,  423 

hospital,  form  of  charge   455 
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LOG,  notation  of  correction  of  officers,  125 

LOSS  OF  SHIP,  penalty  for,  194,  216,  399,  427 

form  of  charge,  454 

court-martial   to  inquire  into   cause,   194,  214, 
427 

disposal  of  crew  tiU  court-martial,  427,  428 

offences  after  loss,  punishment  of,  427 

officers  and  crew  may  be  called  upon  to  give  evi- 
dence, 214,  427 

paiticulars  to  be  inquired  into,  197 

pay  of  crew  to  continue,  427 

proceedings  at  trial,  446 

separate  courts- martial  for  trial  of  different  per- 
sons, 215,  427 

LUNATIC  ASYLUM,  insane  prisoners  to  be  removed  to,  422 


MAJORITY  necessary  to  pass  sentence  of  d  eath,  269,  407 

votes  of,  decide  all  questions  at  courts-martial,  118, 
121,  128,  129 

MALICE,  definition  of,  228 

MALINGERING,  penalty  for,  401 

MANSLAUGHTER,  penalty  for,  218.  403 

definition  of,  232 
cases  of  provocation,  233 
form  of  charge  of,  457 

court-martial  may  find  guilty  of,  when  murder 
is  charged,  134,  405 

MARINES,  ROYAL,  first  raised,  46 

subject  to  Naval  Discipline  Act  when  em- 
barked, 86  n,,  149 
Marine  Mutiny  Act  when  landed, 
149 
punishment  under  Mutiny  Act  for  offences 

committed  afloat,  150 
embarked  as  a  battalion,  jurisdiction,  151 
officers  not  eligible  to  sit  on  naval  courts- 
martial,  86  n. 
non-commissioned  officers  included  in  term 

"superior  officer,"  179,  425 
includes  lance  corporals,  179 

MARTIAL  LAW,  defined  and  distinguished  from  military  law,  42 

when  applicable,  1 60 
proclaimed  at  Balaclava,  161 
in  Jamaica,  162 

Z 
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MEDALS,  forfeiture  of,  place  in  scale  of  panialinieaity  406 

on  disnuasal  with  diograoe^  270,  107 
for  desertion,  183,  397 

MEMBEBS,  absence  from  court-martial,  improper,  to  be  pimisbed, 

105,  413 
to  be  accounted  for,  96, 105 
of,  not  to  delay  court-niMrtia],  105, 109, 413 
on  leave,  authority  for,  81,  97,  109 

names  to  be  ^^minTinifiated  to  prea* 
dent,  81 
just  causes  of,  96 

owing  to  sickness,  96,  105,  109,  111,  114, 413 
in  quarantine,  96 
on  urgent  duty,  97, 109,  437 
other  members  judge  of  validly,  97,  98,  413 
absenting  themselves  after  formation  of  court,  not  to 

resume  seats,  114 
actions  at  law  against,  289,  297 — 300 
age,  qualification,  86,  411 
arriving,  in  ships,  attendance  of,  98 
attendance  of,  81,  89, 105,  413 

when  lieutenants  are  required,  83 
definition  <rf,  '*  present  at  the  riace," 
82  n.,  94  *^ 

members  casuallypresent  do  not  sit,  82  d. 

in  ships  arriving,  98 
number  ordered  to  attend,  82,  89, 105, 

111,413 
members  to  be  summoned,  82,  89,  413 
commanders  and  lieutenants,  when  required  to  sit  83, 

89,  413 
commodores.    See  Commodores, 
disqualification.    See  Qualification. 

dockyard,  superintendents  of,  attendance  of ,  82  89,413    I 
duty,  members  absent  on,  97,  109,  413,  437*      ' 
evidence  of,  when  to  be  taken,  116,  123 
full  pay,  members  must  be  on,  86,  94,  410 
interested  in  result  of  trial,  not  to  sit,  91,  106 

shouM  make    such  knomi 
to  the  court,  91,  106 

court  decide  whether,  91, 106 
jurisdiction  of  court,  when  exceeded,  actions  at  laf 

agamst,  289, 297—800 
leave  to.    See  Members,  absence. 
majority.    See  Majority, 
navigating  officers  not  to  sit,  86  n. 
notice  of  trial  to,  81,  82,  435 


INDEX.  507 

MEMBERS  (continued), 

number.    See  Constitution. 

number  necessary  to  constitute  court-martial,  82,  86, 
89, 114,  410,  413 
not  to  exceed  five  when  any  commander  or 
lieutenant  sits,  89,  413 
oath.    See  Oath, 
objections  to.    See  Objections, 
officer  ordering  court-martial  not  to  sit,  77,  88,  412 
personal  interest.    See  Members,  interested, 
president.     See  President, 
prosecutor  not  to  sit  on  a  court-martial,  87,  411 
quaUfications,  78,  86,  87,  90,  91—94,  410,  411 

belonging  to  same  ship  as  prisoner,  92 
must  be  on  full  pay,  86,  94,  410 
rank  confirmed,  to  sit  according  to,  91 
sickness  of.    See  Members,  absence, 
sitting  of,  unless  legally  disqualified  or  objected  to  by 
prisoner,  is  compulsory  91 
commodores,  seniority  of,  91 
summoning  officers  to  attend  as,  82, 89,  413 

when  lieutenants  are  requh^,  83 
votes  of.    See  Voting. 

witnesses,  prisoners  should  be  informed  if  they  be  sum- 
moned as,  92 

MEMORIALS,  collective,  forbidden,  209 

for  redress  of  grievances  not  actionable,  312 

MERCHANDIZE,  penalty  for  H.M.'s  ships  carrying,  200,  400 

MERCHANT  VESSEL.    See  Convoy. 

MILITARY  FORCES,  deserter  from,  penalty  for  entertaining,  397. 

See  Jurisdiction. 

MINOR  PUNISHMENTS.    See  Punishments. 

MINUTES,  alterations  to  be  initialed  by  judge  advocate,  138  n. 
copy  of,  how  obtained,  144,  417 

judge  advocate  not  to  furnish,  144 
disposal  of,  136,  137,  144,  280,  417 
documents  to  accompany,  71, 126, 126, 198,  444  n. 
form  of,  441 

interrogatories,  objections  to,  142 
judge  advocate  to  take  and  transmit,  138, 144,  417 
legal  opinions  given  may  be  insei'ted  in,  142 
loss  of  ship,  documents  to  accompany,  198 
notations  not  to  be  made  on,  by  officers  forwarding,  137 
proceedings  of  the  court  to  be  recorded  in,  141 
production  of,  before  subsequent  court-martial,  113 
questions  to  be  niunbered,  138  n. 
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Wtlfn^  *  perwHi  laiyKXTrng-  oaiiflr  iliii  i«l^  22^ 

>n  fK<  pvif^AMoSafm  4f  CRBiiBaily  odanv^xL  or  wsntt 

«vi<i^nn««  for  d«fenee  ixt,  S^l 

t/e^-AMf/ru*  h^(/rt  thjtfaei  in,  230 

wf^re  th«  cnm«  is  the  direct  effect  of  the  coxxud 

pufthhitieiitolf  231,  403 

/nrfiju/nrieM  after  tfte/fictf  paiu«bmeiit  of,  232 

prtrtft  (ft  fact,  (ft  body  found,  330 

thiie  of  deftth,  232 

form  of  cJiftr;<e  for,  45(5 

fitt»'iiipt«  to  commit,  by  poison,  stabbine,  shootii 

imnlHhiiiniit,  230,  237 
loniiFi  of  clmrgcBfor,  456 

M IfHTI'lUH.     »Vr^  Value  MuMtors. 

MltTINOUrt  nwcmttly,  penalty  for  malting,  395 

form  01  chai'g©  for  endeavoiirinir  to 

4r>o  ^ 

pmciloc,  i>onalty  for  concealing,  895 
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JTINY,  armed  mutineers  to  be  considered  enemies,  172,  405 
charges,  forms  of,  449,  450 
corporal  punishment  for,  sununary,  277,  409 

petty  officers  Kable 
to,  271,  408 
courts-martial  must  deal  with  ringleaders,  177 

for  trial  of,  no  previous  notice  requisite,  81 
definition  of,  174—176 
inciting  to,  punishment  for,  395 
number  of  persons  necessary  to  constitute,  174 
penalty  for,  173,  174,  394,  395 
proof  required  in  charge  of,  176 
punishment  of,  177 

ringleaders,  punishment  of,  174, 177,  395 
sentence  of  death,  confirmation  not  necessary,  269,  281, 

407 
suppression  of,  penalty  for  not  assisting  in,  173, 177,  394 
violence,  accompanied  with,  173,  394 

not  accompanied  with,  174,  395 

IMES  of  persons  to  be  given  at  full  length  in  court-martial 
;harges,  72 

IVAL  code,  consolidated  a.d.  1749,  47 
jurisdiction  of,  52 
Discipline  Act,  386 

general  notice  of,  52 

not  to  supersede  authority  of  ordinary  courts, 

157,  429 
construction  of  terms  used  in,  425 
penalty  for  act  to  prejudice  of,  213,  403.     tSee 
Discipline, 
offences,  definition  of,  169 

not  specified  in  Naval  Discipline  Act,  penaltv 

for,  213,  403 
description  of,  punishable  under,  213,  403 
punishable  by  naval  authority  only,  157 
ordinances  of  Richard  I.,  6 

and  military  comparative  rank,  settled  a.d.  1748,  46 
prisons.    See  Imprisonment. 

authority  to  set  apart  buildings  or  vessels,  422 
Admiralty  to  have  same  power  as  Secretary  of 

State  with  regard  to  other  prisons,  422 
appointment  of  officers,  422 
aiding  escape  from,  423 
introducing  liquors  into,  423 
interrupting  or  assaulting  officers  of,  423 
Lewes.    See  Imprisonment. 
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NAVAL  priflons  {eoniimued). 

'  regnlatioDs,  Admiralty  to  have  pcuwer  to  nuke,  \ 

I  -visitora,  422 

I  power  tu  administer  oaths,  422 

t     i  uniform  establiBhed,  a.d.  1747,  46 

NAVIGATING  officers,  not  to  sit  on  oonrts-martia],  86  n. 

NAVY,  ROYAL,  origin  of,  1 

force  of,  A-D.  1603, 17^ 

dependent  upon  supplies  voted  by  Paiiiament, 
ordinance  for  government  o^  by  Ijong  Pariiame 
A.D.  1645,  26 

NEGLIGENCE,  not  suppressing  mutiny,  174,  177,  394 

in  hazarding  or  losing  diip,  194^  399 
misconduct  in  action  caused  by,  169 — 171,  393 

NON-COMMISSIONED  OFFICER,  disrated  by  sentence  of  i 

prisonmeDfty  408 
inchtded  in   tetm  ''super 

officer,"  179,  425 
not  liable  to  corporal  punii 
ment,  exoeption,  271,  4< 
NUMBER  of  officers  to  sit  on  courts-martiaL    See  Member 

OATH,  obUgation  of,  best  test  of  truth,  322 
method  of  administering,  356 
to  Mahometans,  Jews,  &&,  356 

when  affirmation  may  be  substituted  for,  322  n.,  356  n. 
administered  to  members  of  court-martial,  110,  414 

before  each 
parate      tri 
110  n. 
judge  advocate,  111,  414 
witness,  117,  414 
by  visitors  of  naval  prisons,  422 
profane,  penalty  for  using,  399 

form  of  charge,  452 

OBEDIENCE  to  superior  officer,  181 

irregular  orders  of,  181 

OBJECTIONS  to  constitution,  raised  by  prisoner,  98,  110,  414 

jurisdiction.    See  Jurisdiction, 
members  of  courts-martial,  91,  92,  94 — -96    1( 
414  ' 

on  account  of  personal  interest,  91  1 
opinion   expressed   at 
former  trial,  96 
each  prisoner  to  be  called  upon  to  stai 
109 


bj 
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OBJECTIONS  to  members  of  courts-martial  {caniinued), 

president  may  be  objected  to,  92  n., 
*  110  n. 

sufEcient  officers  summoned  to  provide 

-  for,  105,  111 

questions,  majority  of  court  decide,  118 

-  OFFENCES,  authorities  having  power  to  try,  276,  409 

committed  after  loss  of  ship,  separate  court-martial, 
427 
g  before  Act  comes  into  force,  how  to  bo 

,  tried,  429 

continuous  in  nature,  modeof  laying  time  in  charge,  70 

definition  of,  71 

date  and  place  to  be  laid  in  charge,  70,  72 

involving  lesser  punishment,  court-martial  may  find 
gjulty  of,  134,  220,  404 

limitation  of  time  for  trial,  after  commission  of,  159, 
408 

summary  trial  and  pimishment  for,  276,  409 

punishable  by  ordinary  criminal  law,  penalty  for,  403 

when  punishable,  X59, 404 

See  Jurisdiction. 

See  Naval  Offences. 

OFFENDERS,  arrest  of.    See  Arrest. 

under  sentence    for  previous    offence,    additional 
punishment,  275,420 

OFFICE,  execution  of.    See  Exeoation. 

OFFICERS,  actions  by  and  against.    See  Courts  of  Law. 
arrest  of,  course  to  be  pursued,  63 
certificates  of  service,  production  o^  at. court-martial, 

120 
corporal  punishment,  not  subject  to,  408 
court-martiaL     See  Court-Martial. 
correction,  previous  summary,  125 
cruelty,  guilty  of,  penalty,  134,  190, 191 

form  of  charge,  453 
definition  of,  in  Naval  Discipline  Act,  425 
drinking  to  excess,  trial  for,  193 

form  of  charge,  454 
fraudulent  conduct,  penalty  for,  190,  276,  399 

totm  of  charge,  453 
half  pay,  trial  of,  by  court-martial,  160 
index  of  court-martial  trials,  79,  80, 125 
leave  to,  is  an  indulgence,  278 

misconduct,  former,  how  brought  to  notice  of  officer 
authorized  to  order  oourt-martial,  71 
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PENAL  SERVITUDE,  period  for  which  may  be  inflicted,  270, 275, 

'^  date  of  commencement  of,  284,  420 

^  detention  of  prisoners  under  sentence,  283, 

^  419 

^  offenders  under  previous  sentence,  275, 420 

^  steps  to  be  taken  for  carrying  out  sentence, 

r'^  283,  417 

9-  involves  dismissal  with  disgrace,  270,  407 

^  commanding  oflScer  may  not  inflict,  27(5, 

"  409 

subsistence  before  final  removal,  419 

^  warrant  for  detention  of  prisoner,  form  of, 

2  471 

**"    PENALTIES  involved  in  punishment,  132 

in  desertion,  183,  397 
[^  in  dismissal  with  disgrace,  270,  407 

in  penal  servitude,  270,  407 
P  application  of,  for  assisting  to  desert,  399 

infringement    of     naval 
,  prison  regulations,  423 

on  gaolers,  &c.,  424 

PENSIONERS,  when  subject  to  Naval  Discipline  Act,  147 

PENSIONS,  forfeiture  of,  on  dismissal  with  disgrace,  270,  407 

desertion,  183 
place  of,  in  scale  of  punishment,  406 

PEREMPTORY  punishments,  131, 192,  275 

m     PERJURY,  persons  wilfully  and  corruptly  giving  false  evidence 

before  courts-martial  liable  to  penalties  of,  266,  416 

the  matter  sworn  must  be  material  to  question  before 
the  court,  266 

if  in  writing,  must  be  produced  in  evidence,  2G6 
^  two  witnesses  necessary,  267 

if  perjury  proved  directly  by  one,  strong  circumstan- 
tial evidence  by  another  witness  sufficient,  267 

punishment,  267 

form  of  charge  for,  463 

PERSONAL  interest  in  trial,  disqualification  from  sitting  as  mem- 
ber, 91,  106 
majority  of  court  decide,  91,  106 
to  be  made  known  to  the  coiirt,  91, 

106 

PERSONATION,  false,  of  seamen,  in  order  to  receive  pay,  &c., 

punishment,  260,  261 
form  of  charge  for,  464 

•  Z  3 
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PERSONS  subject  to  Naval  Discipline  Act.    See  JurisdiciioiL 

PETITIONS  not  to  be  signed  collectively  by  persons  in  the  navy, 
209 

PETTY  OFFICERS,  included  in  term  "  superior  officer,"  179,  425 

disrating  of,  272,  274,  408 

involved  in  imprisonment,  408 
not  subject  to  arrest  for  debt  contracted  in 

service,  428 
corporal  punishment,   excep- 
tion, 271,  408 

PIRACY,  prevalence  of,  in  16th  and  17th  centuries,  18 

PIRATES,  penalty  for  not  pursuing,  170,  393 

to  be  considered  as  enemies,  172,  405 

PLACE  of  committal  of  offence,  to  be  laid  in  charge,  72 

need  not  be  proved  as  laid 
if  immaterial,  449  n. 
imprisonment,  284,  420 

may  be  changed,  286,  420,  470 
See  Jurisdiction. 

PLEA  of  former  acquittal  or  conviction,  112,  113,  114 
of  pardon,  112 

must  be  proved  by  accused,  113 
of  guilty,  112 

circumstantial  letter  will  show  nature  and  extent  of  offence, 
71 
prisoner  may  call  witnesses  as  to  character  only, 

112 
notation  of,  in  sentence,  1  SO 

POLICE,  assistance  of,  in  apprehending  offenders,  67,  186 
obstructing  or  assaulting,  charge  of,  214,  242,  455 
Acts  relating  to,  not  to  interfere  wiUx  Admiralty  power  as 
to  disposal  of  penalties,  399 

POST,  deserting,  in  presence  of  enemy,  393 

charge  of,  448 

POSTPONEMENT  of  trial.     See  Trial. 

PRAYERS,  to  be  read  by  chaplain  regularly,  392 

PRESENT  at  the  place,  definition  as  regards  members  of  courts- 
martial,  82  n.,  94,  98 

PRESIDENT  of  court-martial,  charge  sent  to  accused,  responsible 

for,  81 
clearing  court,  104 
duties  of,  as  regards  attendance  of 
members,  89,  105 
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ESIDENT  of  covat-mariial  (cantimied). 

m^nbers  mnst  be  jnoior  to,  78 

leave   granted  to,  to  be 

cominimicated  to,  81 
noiirattendance  of,  to  as- 
certain reason,  96,  105 
objection  to,  on  part  of  prisoner, 

92  n.,  110  n. 
public  orders,  name  to  be  announced 

in,  81 
rank  of,  for  trial  of  various  ranks, 

89,  411 
selection  of,  depends  on  rank  of 

prisoner,  77,  78 
at  home  and  abroad, 
77,  78,  89 
summonB  members  to  attend,  82, 
89,  413 
when  lieutenants  are  re« 

quired,  83 
officers  of  ships  at  a  dis- 
tant anchorage,  98 
warrant  to  be  addressed  to,  perso- 
naUy,  78 
documents  to  accompany, 
78 
ESUMPTIONS  of  guilt,  326  ;  of  innocence,  328 

of  law,  328  ;  of  sanity,  224 
presumptive  evidence,  325 — 330 

SVARICATION,  penalty  for  witnesses  guilty  of,  135,  415 

mode  of  awarding,  467 
3VI0US  OFFENCE.    See  Antecedents. 

!NGIPALS,  those  who  actually  committed,  or  were  present 
aiding  or  abetting  at  the  fact,  222 
presence  of,  may  be  constructive,  222 
some  participation  in  the  fact  necessary  to  con- 
stitute, 223 
SOK.     See  Imprisonment ;  Naval  Prison. 

SONEB>  absence  of,  evidence  not  to  be  taken  in,  115  n. 
antecedents  of,  71, 123,  125,  126 

to  be  considered  in  awarding  sentence, 
127 
apprehension  of,  penalty  for  not  assisting  in,  405 
arrest.    See  Arrest, 
certificatea    See  Certificates, 
charges.    See  Charge, 
circumstantial  letter.    See  CircumstantiaL 
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PRISONZB  (MuCtniKd). 

tivil  power,  ddiverj  of,  and  tnredliiig  i'  umimw.  1! 
daf  enoe.    Btt  Defenoe. 

dudUTKe  of,  remoTil  of,  286,  287,  420,  421 
donbtfal  points  to  be  cousbaad  in  faTonr  o^  121, 1 

128, 120 
eaope  of,  punishnient  for  kldin^,  423 
frjand.    Sm  Friend. 

gaoler  rafnaitig  to  i«oeive  or  delirer  np,  penalty  for, 
ideutificatiiMi  of,  443  n. 
hnpiiioiunrait.    S«  Impriaonment. 
innocence,  preaomption  of,  328 

objectionB  toconBtltntion,  tomemben.  SceObjvctii 
pay  of,  stopped  dnring  impriaoiimeDt,  408 
praial  >ervitade.     Sit  PenaL 
plead,  not  to  be  called  upon  to,  112 
proTcot  manlial  has  charge  of,  107 
Telaam  of,  authoridea  empowered  to  order,  287,  tS 
idcknen  of,  cooit  ma;  adjourn,  US 
BDbmBteDceof,  under  sentence  before  removal,  419, 
trial,  notice  of ,  to  be  sent  to,  81,  S3 
form  of,  436 
several  ma;  be  indicted  in  one  charge  foe 


for  prosecution,  not  usual  to  give  a  list  to 
if  ■  member  of  court  be  summoDed  as,  na 
to,  92 

PEIVimGBD    conmranioatlon,  rule  excluding,  confined  to  I 

matters  and  tnatters  oonna 

with  the  government   of 

country,  8&7 

report  of  court  of  inquiry,  02, ; 

316,  842,  867 

reports  of  officers  to  be  madi 

govertui 

_  only,  31J 

privilm4d, 

316 

libel    in 
poet  of,  3 

casea  of  clergymen  and  other 
fesaional  patsons,  3GS 
PRIZE,  breaking  buUc  on  board,  penalty  for,  403 
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PRIZE  (continued), 

capturing^  by  colltision  with  enemy,  penalty,  402 

ill-using  persons  on  board,  penalty,  402 

not  rendering  to  Court  of  Admiralty  all  papers  found  on 

board,  401 
taking  mo^ey^&c.,out  of  prize  before  condemnation,  210,402 
unlawfully  agreeing  for  ransom  of,  402 

restoring,  in  consequence  of  agreement,  402 
money,  forfeiture  bv  desertion,  and  discharge  with  dis- 

"grace,  83,  270,  396 
place  in  scale  of  punishment,  406 
definition  of,  210 

not  lawful  until  sentence  of  condemnation,  210 
what  captors  entitled  to  benefit  of,  210 

PROCEDURE  of  courts-martial,  power  of  Admiralty  to  alter,  104, 

415^ 
regulations  governing,  104,  415 

PROCEEDINGS  of  courts-martial,  100—137,  413 

order  of,  438 
See  Minutes. 

PROSECUTOR,  captain  of  prisoner's  ship  ordinarily  acts  as,  92, 106 

any  officer  may  be  directed  to  act  as,  106 
desirable  always  to  appoint,  107 
charges  not  to  be  withdrawn  by,  after  commence- 
ment of  trial,  111 
duty  of,  calling  of  witnesses,  &c.,  116 — 119 
evidence  of,  how  and  when  given,  116 
judge  advocate,  when  to  act  as,  107,  140 
member  of  the  court-martial,  not  to  sit  as,  87,  411 
notice  of  trial  to  be  sent  by  judge  advocate  to,  83 

form  of,  435 
place  of,  at  court-martial,  106 
sickness,  prevention  from  attending  court,  114 
witness,  competent  as,  116 

PROSECUTION,  conduct  of,  116—11 9 

court  may  call  further  witnesses  before  dose  of, 

119 
malicious,  action  at  law  for,  810 

PROTECTION  OP  CONVOY.    See  Convoy. 

PROVISIONS,  unwholesome,  how  to  complain  of,  208,  401 

improper  buying  and  selling,  property  of  public , 
203,  400 

PROVOKING  SPEECHES,  penalty  for  using,  181,  396 

form  of  charge,  451 
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PE0V03T-UARSHAL,  ftppomtment  and  duty  of,  80,  107 

fonn  of  wunnt  tor,  434 
PUNISHMENT.     Set  Offences  under  th^r  nnieotlTe  tttln. 
alto  Death;   Diunus&l  wJtii  Di^n«e; 
piuoninent,  kc 
uitecedeutB  of  t^eoderB  to  be  ccmaUeredin  tm 

ing,127 
airard  of,  diwzeUoDUT  power  to  be  exBTCued,  1 
casual,  not  to  be  awirded  by  comnunding  offi 
ceoformlty  viUi  oSence  proved,  125 
PUNISHMENTS,  onporaL    Sa  CorporsL 
cumulative,  272 

exceaa  of,  notion  at  law,  299,  804 
lew  in  d^ree,  priBoner  may  be  foond  gnilti 
offence  liable  to,  18*,  220,  i 
Ailminltv  may  mhrtJlntn  S 
279,  408  — -—^ 

minor,  in  force,  may  be  inflicted,  269,  406 
notice  of,  to  sbipa  preeent,  2S3 
oSoen  and  ntbotdniate  offlewB,  277 
penalties  inTolvnd  in,  183 
wde  ot,  289,  406 

mmtiiary,byoommaniifng<diaeTB.  113  I2K.I' 
179,276,377,409         '       ' 
plea  of  prisoner  u  to,  113 
proof  of,  at  ooaitB-inartiaL  126 
troops  embarked,  161  ' 

unanthoriMd  by  Nar^  Diwiipliiie  Axrt  moat 

armdwl,  130 
voting  of  membera  of  coortB-martial,  128 
witnesKa,  for  prevarioatirai,  4o.,  135,  416,  46 

yUAKANTINE,  abeenoe  of  memben  of  coorta-martUl  owing  f 

QUABBBLLINQ,  ptnalty  for,  131 

form  of  charge  tor,  461 

adTantagea  of  ooorta  of  inquiry  in  adjiuting  I 
QUEEN'S  BEGULATIONS,  obedience  to  orden  at  ti 


form  o(  charge  for  dbobedlenoe  of,  41 
QUESTIONS  objected  to,  majority  of  conrt  decide,  118 

put  and  answered,  to  be  inserted  in  mlnnteo,  142 
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BANK  of  court-martial  members.    See  Members. 

RAPE,  definition  of  the  crime,  236 

evidence  and  punishment,  236 
form  of  charge  for,  458 

REBEL,  penalty  for  not  pursuing,  170,  393 

armed,  to  be  considered  enemy,  172,  405 

RECALL  of  witnesses.    See  Witnesses. 

RECEIVERS  of  stolen  property,  punishment,  258,  259 

evidence  of  stealing  and  receiving, 
259 
of  guilty  knowledge,  260 
foimof  charge  for  receiving  stolen 
goods,  460 

RECOMMENDATIONS  of  prisoners  to  consideration  of  Admiralty 
objectionable,  127 

RELEASE  from  arrest    See  Arrest. 

of  prisoners.    See  Prisoner. 

REMISSION  of  sentences,  270,  279,  406 

of  forfeiture  of  effects  of  deserters,  132,  183,  397 

REMOVAL  of  prisoner.    See  Prisoner. 

REPORTS,  confidential,  courts  of  inquiry,  62,  302,  316,  342,  357 
on  officers  are  confidentiid  communications,  357 

REPRIMAND,  place  of,  in  scale  of  punishment,  268,  406 

power  of  commander-in-chief  to  award,  277 

RESERVE,  "Royal  Naval,  when  subject  to  naval  discipline,  147 

RETIRED  officers,  trial  by  court-martial  of,  160 

REVENUE  cruizers,  crews  of,  when  subject  to  naval  discipline,  1 47 

REVISION  of  votes.    See  Voting. 

REWARD  for  apprehension  of  deserters,  187 

RINGLEADER.    SeeUvitmj, 

RIOT,  definition  of  the  offence,  punishment,  263,  264 
form  of  charge  for,  464 

ROBBERY,  definition  of  the  crime,  punishment,  243,  244 
form  of  charge  for,  459 

ROCHEFORT  EXPEDITION,  court  of  mquiry  on  officers  of,  57 

SALE  of  effects  of  absentees,  132,  398 

SALVAGE  money  forfeited  by  desertion,  &c.,  183,  269,  396 
place  of,  in  scale  of  punishment,  406 
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SANITY,  natiiral  presumption  of,  224 

SCANDALOUS  actions,  penalty  for,  190,  276,  399 

form  of  charge  for,  453 
officers  found  guilty  of  lesser  offence,  ISi 

SEAMEN  not  liable  to  arrest  for  debts  contracted  in  the  serrict 
428 
riggers,  when  subject  to  naval  discipline,  147 

SEDITION,  inciting  to,  using  seditious  words,  penalty  for,  395 
*  )  form  of  charge  for,  450 

penalty  for  conceiving,  395 

SEDUCING  to  desert,  penalty  for.    See  Desertion. 

from  allegiance  or  duty,  penalty  for,  147,  177  395 

form  of  charge,  450 

SELLING  public  stores,  penalty  for,  203,  400 

SENIOR  OFFICERS  abroad,  holding  court-martial  oominission,  7 

76,  87 
renewal  of  commissions,  76  n. 
canTing    out  of   court-martial  sei 

tences,  283—285 
order    courts-martial    when    juni* 

officer  holds  commission,  76, 87, 41 
empowered  to  name  the    presideD 

77,  78,  89  ^ 
sentence  to  be  delivered  to,  186  14 

SENIORITY,  forfeiture  of,  place  in  scale  of  pimishment,  406 

authorities  empowered  to  impose,  27 

effect  of,  268  n. 

officers  not  to  be  sentenced  to  rema: 

at  bottom  of  list,  272 
See  Court- Martial 

SENTENCE  of  court-martial,    approval   of  commander-in-chit 

when  required,  280 
censurable  conduct,  notation  of  i 

135 
action  will  n 
,  ,  lie  for,  20( 

charge  and  punishment  must  1 
specified  in,  126,  130 

discretionaiy  power  to  be  exerci* 
in  awardmg,  127 

See  Death,  Judgment  of. 

drawinsr  up,  points  to  be  attends 
to,  130 


\ 
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SENTENCE  of  court-martial  (continued). 

execution  of,  279—288 
form  of,  465 

forwarding  of,  to  commander-in- 
mi  chief  and  Admi- 

J.  ralty,  136, 137, 

144,  280,  417 
/  notations  not  to  be 

made  on,  137  n. 
fi  illegal,  may  be  made  legal  by  mo- 

dification, 208,  279,  406 
case  of  Lieutenant  Frye, 
action  at  law,  297 
f  imprisonment.    See  Imprisonment. 

r  intent.    See  Intent. 

*  judge  advocate  draws  up,  126 

novote  as  to  punish- 
ment, 140 
^  pronounces,  136 

members  all  to  sign,  126 
^  mitigating  circumstances,  former 

'  services,  &c.,  to  be  considered, 

127 
I  modification  of,  208,  279,  406 

penal  servitude.    See  FenaL 
^  penalties  involved  in  punishments 

need  not  be  repeated  in,  132, 
274  n. 
promulgation  of,  sufficient  autho- 
rity for  execution,  281 
review  of,  by  Admiralty,  208,  279, 

406 
witnesses,    summary   punishment 
of,  135,  416,  467 
notation  of  unsatisfac- 
tory evidence  of,  185 
SENTRY,  striking,  form  of  charge  for,  214 

SERVICE,  penalty  for  discouraging,  393 

SHIPS'  books,  not  required  to  be  produced  at  court-martial,  116 
court-martial  to  be  held  on  board>  102,  413 
dismissal  from,  place  in  scale  of  punishment,  406 
hired,  crews  of,  subject  to  naval  discipline  in  time  of  war, 

147,  426 
losing  or  stranding,  penalty  for,  194,  215,  399 

form  of  charge  for,  454 
lost,  crews  of,  subject  to  naval  &ciplme,  146,  427 
pay  of,  427 
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SHIP,  lost,  crews  of,  {continued), 

offences  by,  how  to  h^  treated,  427 
trial  of,  fonn  of  proceedings,  194,  214,  446 
particulars  to  be  inquired  into,  197 
documents  to  accompany  minutes,  193 
Betting  fire  to,  penalty  for,  204,  401 
may  oe  set  apart  aa  naval  prison,  423 
number  to  be  present,  when  court-martial  held,  86,  410 
miUtaiy  court-martial  not  to  be  held  on  board,  151 
money,  imposition  of,  a.d.  1637,  24,  25 
the  « Great  Hany,"  built  by  Henry  VII.,  11 
the  "Henry  Grace  de  Dieu,"  built  by  Henry  VUL,  12 
purchaaed  and  hired  from  the  merchants  for  the  use  of  the 

navy,  9, 14 
size  of  the  ^Mmish  galleons,  17 
the  "  Sorereign  of  the  Seas,"  built  a.d.  1637,  20 

SHORE,  offences  committed  on.     See  Jurisdiction. 

SICEINESS  of  officers  who  should  sit  as  members  of  courts-martiaL 

96, 105,  109,  111,  114,  413 
proBecat<»,  judge  advocate,  prisoner,  114,  115 
evidence  ni  medical  officer  respecting,  115 

SIGNAL,  public  notice  by,  when  court-martial  is  ordered,  81,  84 

SLEEPING  on  watch  in  presence  of  enemy,  393 

not  in  presence  of  enemy,  394 

SODOMY,  definition  of  offence,  235 
aiders  and  accessories,  235 
penalty  for,  403 

court  may  find  guilty  of  indecency,  134,  405 
form  of  charge  for,  458 

SOLITARY  CONFINEMENT.     See  Imprisonment. 

SPIES  subject  to  Naval  Discipline  Act,  147,  172,  394 
penalty  for,  172,  394 

STAFF-CAPTAINS  and  staff  commanders  not  to  sit  on  oourto- 

martial,  86  n. 

STATE,  secrets  of,  commiuications  which  are  considered^  357 

STATION,  forsaking,  penalty  for,  398 

form  of  charge  for,  448 

STEALING.    ^eeThefb. 

STOLEN  GOODS,  recdlvers  of,  punishment,  259 

disposal^  of,  notation  in  sentence,  468 

STOKES,  penalty  for  embezzlement  and  wasteful  expenditure  of 

203,  400 
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STKANDING  SHIP.    See  Loss  of  Ship. 

!■<£  STRIKING  superior  officer,  penalty  for,  178,  395 

^  %  form  of  charge  for,  450,  451 

"  ••'  SUBJECT  to  Act.    See  Jurisdiction. 

SUBORDINATE  OFFICER.    See  Officer. 

SUBSISTENCE  of  prisoners,  gaolers  to  be  repaid,  421 

J^fl  SUBSTITUTION  of  punishment,  power  of,  279,  406 

^'  corporal  pmushment  for  imprisonment,  271, 

^  409 

^  Xi  SUMMARY  punishments.    See  Punishments. 

«•  *:  SUMMONING  members.    See  Members. 

witnesses.    See  Witnesses. 

^    SUNDAY,  court-martial  not  to  sit  on,  104,  413 

SUPERINTENDENTS  of  dockyards,  when  to  sit  on  courts-martial, 
82,  89,  413 

^   SUPERIOR  OFFICER,  penalty  for  disobeying,  180,  396 
-J ,  form  of  charge  for,  451 

ri  striking,  178,  395 

form  of  charge  for,  450,  451 
Ki(  punishable  by  court-martial  only, 

179 
using  threatening   language 
180,  396 
form  of  charge  for,  451 
report  of  misconduct  of,  181 
irregular  orders  given  by,  181 
definition  of,  179,  425 
when  in  execution  of  his  office,  179 
lawful  conmiand  of,  180 
placing  under  arrest,  68 
not  carrying  out  orders  for  action,  898 

SUPERNUMERARY  OFFICERS,  eKgible  as  members  of  courts- 
martial,  94 

SUPPLIES,  reUeving  enemy  with,  penalty  for,  894 

I     SUPPRESSION  of  mutiny,  penalty  for  failure,  173, 177,  394 

SURRENDERING  ship,  penalty  for,  893 

SUSPENDING  sentence.  Admiralty  power  of,  208,  279,  406 

SWEARING,  profane,  penalty  for,  399 

form  of  charge  for,  452 

'      TERMS,  definition  of,  in  Naval  DiscipUne  Act,  425 
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THEFT.    Set  Evidence. 

definition  of  the  crime,  244 
general  proofs,  244—248 

not  purged  by  retom  of  the  stoleii  goods,  245- 
by  findmg,  246 
by  a  bailee,  247 

definition  of  bailment  and  examples,  247,  248 
form  of  charge  for,  459 
punishment  for,  243,  408 

prisoners  charged  with,  may  be  found  gtrilfy  of  embezzle- 
ment, 184,  405 

THBEATENING  language,  penalty  for  iising,  180,  396 

form  of  charge  for,  451 
letter,  demanding  money,  261,  262 

accusing  another  of  a  crime  with  a  view 

to  extort  money,  262 
sending  or  delivering  a  letter  threatQung 

to  murder,  263 
form  of  charge  for,  ^^5 

TIME,  forfeiture  of,  power  to  impose,  277,  410 

within  which  offence  may  be  tried,  159,  408 

how  stated  in  charges,  70 

when  immaterial  need  not  be  proved  as  laid,  343,  447  n. 

TIME-EXFIKED  men  on  passage,  subject  to  naval  discipline,  153 

**  TORCH,'*  H.M.S.,  commander  of,  placed  under  arrest  by  senior 
lieutenant,  68 

TORRINGTON,  the  Earl  of,  court  of  inquiry  on,  57 

TKAFFICKING,  improper,  on  part  of  commanding  officer,  penalty 
for,  200,  400 

TRAITOROUS  conduct,  punishment  for,  169,  173,  177,  276 

form  of  chaise  for,  447,  448 

TRAVELLING  expenses  of  prisoners  under  sentence,  421 

witnesses  at  courts-martial,  415 

TREASON,  concealing  treasonous  designs,  penalty  for,  895 

holding  correspondence  with  enemy,  394  I 

inciting  to  sedition,  395 

misconduct  in  action  through,  penalty  for,  169,  393 
neglecting  to  suppress  mutiny  through,   penalty  fofi 

174,  394  ^  ^  r-       J 

trial,  authorities  having  power,  409 
summary,  restrictions  as  to,  409 

TREASURE,  captains  conveying  private  treasure,  responsible  for 

loss,  203 
See  Freight  Money. 
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TKIAL,  adjournmsnt  of,  on  account  of  absence  of  witnesses,  109 

sickness  of  members,  114 
prosecutor,  114 
judge  advocate, 
^  115 

prisoner,  115 
former.    See  Former. 
^  loss  of  ship.    See  Loss. 

notice  of,  to  prisoner  and  prosecutor,  81,  83,  435,  436 
ships  present,  81,  84 
f'  time  of,  limitation  of,  159,  408 

witnesses,  presence  of  during,  103,  108,  118 

TROOPS  embarked,  maintenance  of  discipline,  150 

subject  to  Naval  Discipline  Act,  146,  425 

( 

UNANIMOUS  finding,  improper  to  announce,  133 

'     UNCLEANNESS,  penalty  for,  399 

fonu  of  charge  for,  458 

UNNATURAL  crime,  penalty  for,  403 

form  of  charge  for,  458 

CTNOFFICERLIKE  conduct,  penalty  for,  190—193,  276,  399 

offences  for  which  officers  should  be 
I  tried  for,  453  n 

form  of  charge  for,  453 

trial  of  officers  for  drinking  to  excess, 

193 
form  of  charge  for,  454 

UNWHOLESOMENESS  of  victuals.    See  Victuals. 

VALIDITY  of  sentence.    See  Sentence. 

VARIANCE  between  offence  charged  and  proved,  343 

VERDICT.    /See  Finding. 

VICTUALS,  creating  disturbance  on  account  of  unwholesomeness, 
208,  401 

VICTUALLING  YARD,  setting  fire  to,  penalty  for,  204,  401 

See  Jurisdiction. 

VIOLENCE  against  superior  officer.    See  Superior. 

VISITORS  of  naval  prisons,  appointments  and  powers,  422 

VOLUNTEER  forces,  when,  subject  to  act    See  Jurisdiction. 
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VOTING  of  members  of  oomrtB-Huurtial, 

not  to  be  disclosed,  133,  iU 
manner    of     taking  Tote, 
junior    first,   not   to  be 
written,  122 
majority  decides,  122 
revisioa  of,  122,  128 
jndge  adTocate  collects,  122 
f<Mr  pnnJKhment,  128 
iniawimity   not   to  be  an* 
nonnoed  in  senteDced,  133 

WAGES.    SecT&y. 

WARRANT.    iSfec  Arrest;  Court-Martial;  Death;  Imprisonment; 
Judge  Advocate. 

WASTEFUL  expenditure  of  stores,  penalty  for,  203,  400 

WATCH,  penalty  for  sleeping  on,  398,  394 

WEAPON,  assault  with,  penalty  for,  178,  895 

WEATHER,  stress  of,  reason  for  not  holding  court-martial,  104, 413 

WITNESSES,  attendance  and  remuneraUon  of,  form  of  summons  to,    R 

436, 437  I 

by  whom  to  be  sununoned»  88,  416 
privileged  from  arrest,  going*  to  and  returning 

from  court)  415 
refusing  to  attend  and  give  evidence,  135,  415 
if  civilians,  liable  to  be  attached,  415 
if  belonging  to  the  navy,  to  be  punished  for 

contempt,  135,  415 
must  produce  documents,   if  required  by  the 

summons,  487 
prisoners  required  as,  to  be  delivered  to  naval 

custody,  287,  421 
officer  of  court  has  charge  of,  108 
not  to  be  admitted  into  court  until  called  fcr 

examination,  103, 108,  118 
absence  of,  adjournment  of  court,  109 
reasonable  expenses  of  civilians  to  be  paid,  416 
cctUing  and  recalling  of,  119,  870,  372  i 

for  the  prosecution,  117  ! 

for  the  defence,  120  1 

by  the  court,  118,  872 
may  be  recalled  at  any  period  with  consent  of 

court,  118 
competeneg  of  853 — 358 

See  Privileged  Communications, 
defendants  incompetent,  858 
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NESSES  (cmtinued), 

competency  of  (continued). 

whenco-defandants  admissible  witnesses,  72, 353 

husband  and  wife,  354 

incompetency  on  the  ground  of  lunacy,  354 

of  infancy,  354 

lunatios  competent  during  lucid  intervals,  354 

of  ins^isibility  to  the  obligation  of  an  oath, 

354, 356 
evidence  of  a  single  witness,  370 

oomparative  value  of  testimony,  370—372 

not  to  be  taken  in  absence  of  prisoner,  115  n. 

penalty  for  giving  false  evidence,  416 

prevarication,  135,  415 

of  prosecutor,  mode  of  taking,  116 

of  a  member  of  the  court,  117,  123 

of  a  witness  in  hospital,  117 

in  prison,  287,  421 
to  be  taken  down  by  judge  advocate,  133 
to  be  read  over  when  necessary,  138 
unsatisfactory,  notation  in  sentence,  135,  467 
to  be  on  oath,  117,  414 
examination  in  chiefs  117 — 120,  358,  359 
mode  of  conduoting,  116,  443 
leading  questions  in  general  not  allowed,  359 
meaning  of  leading  questions,  359 
allowed  where  suggestion  necessary  to  refresh 

memory,  359 
t,  g,y  where  names  forgotten,  359 
to  identify  a  party,  359 
to  enable   one  witness  to  contradict  an- 
other, 359 
allowed    if    witness    obviously  interested    or 

hostile,  360 
objections  to  questions  how  made  and  decided,  118 
when  a  witness  may  refresh  his  memory  by 

notes,  361 
may  speak  to  belief  or  opinion  on  some  sub- 
jects, 361 
e.  g.,  respecting  handwriting  or  identity,  362 
rule  especially  applies  to  skilled  witnesses,  362 
opinions  of  medical  men  on  cause  of  disease  or 

death,  362 
of  experienced  officers  on  military  practice,  &c..: 

171, 363 
of  foreignlawyersonthe  effectof  foreignlaws,864 
scientific  witnesses  may  give  opinions  on  facts 

proved  at  the  trial,  868 
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WITNESSES  (continued).^ 

cross-examination  of,  118,  121,  365 — 369 

a  strong  test  of  truth,  322 

leading  questions  may   be    put,    within  what 
limits,  365 

irrelevant  questions  cannot  be  put  for  mere  pur- 
pose of  contradicting,  366 

if  inadvertently  put  and  answered,  answer  is 
conclusive,  366 

may  be  asked  as  to  alleged  crimes,  or  improper 
conduct  on  his  part,  366 

but  not  obliged  to  criminate  himself,  195,  214, 
341,  342,  367 

answer  of  witness  on  these  points  usually  con- 
clusive, 367 

except  in  the  case  of  a  previous  conviction,  367 

former  statements  made  by,  proof  of,  368 

general  rule  with  respect  to  the  impeachment 
of  the  credit  of  a  witness,  368 

general  character  of,  for  veracity,  369 

witnesses  as  to  character  only  may  be  cross- 
examined,  121 
re-examinaiion  of,  118,  370 

questions  must  be  directed  to  an  explanation  of 
the  answers  given  in  cross-examination,  970 
members  of  court,  when  called  upon  to  give  evidence, 
116, 123 

notification  to  the  prisoner  if  called  as,  92 

must  sit  unless  prisoner  objects,  91, 

witnesses  to  facts  not  to  sit  if  objected  to,  95 

summoned  on  behalf  of  prosecution  but  not  ex- 
amined, 119 

not  usual  to  furnish  prisoner  with  prosecutor's 
list,  83 

no  action  will  lie  against  for  evidence  riven, 
315—317 

at  Courts  of  Inquiry,  privileges  of,  61,  342 

WORDS  forming  substance  of  offences,  quotation  of,  in  chart^e,  &c., 
73, 181 

WORSHIP,  public,  to  be  performed,  392 

WRECK  of  ship.    See  Loss  of  Ship. 

WRITINGS  must  in  general  be  proved  by  production  of  original 
instrument,  372 
proof  of  public  documents,  373 
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CINGS  {continued). 

legislative  Acts,  royal  proclamations,  &c.,  373 
provisions  of  Docnmentary  Evidence  Act,  373 
proof  of  private  documents,  374 
secondary  evidence  of,  376 — 380 
admissible,  when  writing  destroyed  or  lost,  376 
what  search  for  lost  instrument  sufficient,  377 
admissible  when  production  of  writing  physically  im- 
possible, 377 
examples,  377 

when  writing  in  possession  of  adversary,  378 
when  notice  to  produce,  necessary,  378  n 
when  writing  in  possession  of  stranger,  379 
production  before  court  of  inquiry  not  compulsory,  58 


THE   END. 
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I.  Catalogue  of  Modern  Law  Works ;  together  with 

a  complete  Chronological  List  of  all  the  English, 
Irish,  and  Scotch  Reports,  Abbreviations  used  in 
reference  to  Law  Reports  and  Text  Books,  and  an 
Index  of  Subjects, 

CTS  OF  PARLIAMENT. — Public  and  Local  Acts  from  an  early  date, 
may  be  had  of  the  Publishers  of  this  Catalogue,  who  have  also  on 
sale  the  largest  collection  of  Private  Acts,  relating  to   Estates, 
Enclosures,  Kailways,  Beads,  &c.,  &c. 
CTION  AT  LAW— Prentice's  Proceedings  in  an  Action 
in  the  Queen's  Bench,   Common  Pleas,  and 
Exchequer  Divisions  of  the  High    Court  of 
Justice.     By  SAMUEL  PRENTICE,  of  the  Middle  Temple, 
Esq.,  one  of  Her  Majesty's  CoimseL     Editor  of  "  Archbold's  Prac- 
tice," **  Russell  on  Crimes,"  &c.     Demy  8vo.     1877.  10».  6rf. 
Smith's  Elementary  Vie^Ar  of  the  Proceedings 
in    an  Action  at  La>Ar. — Twelfth  Edition,  adapted  to  the 
practice  of  the  Supreme  Court.     By  W.   D.  I.  FOULKES,  Esq., 
Barrister-at-Law.     12mo.     1876.  10a.  QdL 
*'  The  student  will  find  in  *  bmith's  Action'  a  manual,  by  the  study  of  which  he  may 
isily  acquire  a  general  knowledge  of  the  mode  of  procedure  in  the  various  stage?  of  an 
istion  in  the  several  divisior«8  of  the  High  Court  of  Justice.    It  is  a  book,  the  pages  of 
hich  neither  lawyers  nor  laymen  need  he»itate  to  consult,  inasmuch  as  the  information, 
I  far  as  it  goes,  is  perfectlv  accnrat«."~Xaw  Timety  September  2,  187(f. 

DMIRALTY-Boyd  —Vide  "Shipping." 

Lowndes.  — F«i€  "Collisions." 

Pritchard's  Admiralty  Digest.— A  Digest  of  the 
Law  and  Practice  of  the  High  Court  of  Admiralty  of  England, 
with  Notes  from  Text  Writers,  and  the  Scotch,  Lrish,  and 
American  Keports.  Second  Edition.  By  ROBERT  A. 
PRITCHARD,  D.C.L.,  of  the  Inner  Temple,  Barrister-at-Law, 
and  WILLIAM  TARN  PRITCHARD.  With  Notes  of  Cases  from 
French  Maritime  Law.  By  ALGERNON  JONES,  Avocat  k  la 
Cour  Imperiale  de  Paris.    2  vols.    Royal  8vo.    1865.  8/. 

Stuart's  Cases  heard  and  determined  in  the  Vice- Admiralty 
Court  at  Quebec,  1886-76.  Edited  by  GEORGE  OKCLL 
STUART,  Esq.,  Q.C.    2  vols.    Royal  8vo.    1858-75.  Net,U, 
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AGENCY.— Petg rave's  Principal  and  Agent-All    $ 
of  the  Law  of  Prindpftl  And  Agent.     By  £  C.  PCTSit 
Solicitor.     12mo.    1867.  M 

Petg rave's  Code  of  the  Law  of  Principal 
Agent,  with  a  Preface.  By  £.  C.  PBTGBAVE,  So 
Demy  12mo.    1876.  5i^ 

Rogers.—  Vide  •* ElectioM." 

Russell's  Treatise  on  Mercantile  Agencyw-4«    . 
Edition.    8yo.    1878.  Hj    ' 

AGRICULTURAL  LAW.— AddiBon's  Practical  Guida*  ' 
the  Agricultural  Holdings  (England)  Act,  1=1 
(88  &  89  Vic.  &  92X  and  Treatise  Uiereon,  ahewinff  the  AIM 
in  the  Law,  and  containing  many  useful  Hints  and  SnggotioH 
to  the  carrying  out  of  the  ProvlnonB  of  the  Act ;  with  Hndy  F* 
and  a  Caref u&y  Prepared  Index.  Dea^ed  <^iefly  for  Ae  ■] 
Agricnltural  Landlords  and  Tenants.  By  ALBEBT  ADDGi 
Solicitor  of  the  Supreme  Court  of  Judicature.  12nio.   lS76.N4,ti\ 

Cooke  on  Agricultural  Law.— The  Law  and 
of  Agricultural  Tenancies,  with  Numerous  Preoedenta  of  Tc 
Agreements  and  Farming  Leases,  &c.,  ftc.     By  G.  WISGi 
COOKE,  Esq.,  Barrister-at-Jjaw.    8yo.    1851. 

Dixon's  Farm.— Fide  "Farm." 

ARBITRATION.— Russell's  Treatise  on    the  Duty 
Power    ol    an   Arbitrator,    and    the    Law 
Submissions  and   Awards;   with    an  A] 
Forms,  and  of  the  Statutes  relating  to  Arbitratioo.     By 
RUSSELL,  Eati,  Beoordez  of  Tenterden.     Fifth  Edilaon. 

ARTICLED  CLERKS.— Builin's  New  and  Comply 
Examination  Guide  and  Introduction  to* 
Law  ;  for  the  use  of  Articled  Clerks  and  thoae  who  conteBjii> 
entering  the  legal  profesHiun,  comprising  Courtes  of  Reading  fv^ 
Preliminary  and  Interuiediate  Examinations  and  for  Hononn.  ■' 
Pass  at  the  Final,  with  Statute,  Ca*e,  and  Judicature  (Time^Ti^ 
Sets  of  Examination  Papers,  &c,  ko.  By  JOHN  FSA>''^ 
BUTLIN,  Solicitor,  &C.     8vo.      1877. 

'*  A  lenaihle  and  OMfol  guide  tar  the  legtl  tyro."— flWfc«or#'  Journal^  April  Jl,  1?^ 
*'  In  Bupplyliig  law  sindents  with  materials  for  preparine  theinselvea  for  riia'*''^ 
Mr.  Batliu,  we  thisk,  has  distanced  all  comiietitors.  The  ▼olazne  beflbre  as  9^ 
hints  on  reading,  a  Tery  neat  saromary  of  law  which  the  best  read  practifioiMia 
not  denpise.  There  are  time  tables  omier  the  Judicatare  Act,  and  an  ezeettiscah 
arrangement  ol  leHdini!  cuites,  which  will  be  found  of  great  ■enrice  .  .  .  .  Tri 
of  this  kind  will  do  much  to  remove  obstacles  which  present  themaelres  to  eoamai 
stodeots,  and  when  examinations  are  over  the  book  is  one  which  may  be  asefnUfl 
close  at  hand,  and  will  well  repay  'noting  up.' "—Lcae  Ttmei,  February  24,  ISTT. 
Head.—  Vide  " Statutes.'* 

Rubinstein  and  Ward's  Articled  Clerks'  Har 
book. — Being  a  Concise  and  Practical  G-uide  to  all  the  S 
NeccBHary  for  Entering  into  Articles  of  Clerkship,    passing 
Preliminary,    Intermediate     and    Final    Examinations,    obtii 
AdniiHHion  and  Ortificato  to  Practise,  with  Notes  of  Cases  alfct 
Articled  Clerks,  and  SuggeHtions  as  to  Mode  of  Reading  and  B 
to  be  read  during  Articles.     By  J.    S.    KUBINSTEIN   •» 
WARD,  Solicitors      Demy  12mo.    1877. 
"No  articled  clerk  ihould  be  without  it."  -Law  Timet.  February  17,  1877. 
"  Will  serve  as  a  simple  and  practical  guide  to  all  the  steps  neoeMuy  for  a 
Into  articles  of  clerkslilp  to  solicitors,  for  passing  the  several  examinatioba»  and  ft 
caring  admission  on  the  Ho\l.'*—Law  Timet,  February  24,  1877. 
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Wharton's  Articled  Clerk's  Manual.— A  Manual 
for  Articled  Clerks :  being  a  comprehendve  Guide  to  their  successful 
Examination,  Admission,  and  Practice  as  Attorneys  and  Solicitors 
of  the  Superior  Courts.  Ninth  Edition.  Greatly  enlarged.  By 
CHARLES  HENRY  ANDERSON,  Senior  Prizeman  of  the  Incor- 
porated  Law  Society,  &c.     Royal  12mo.     1864.  18«. 

TICLES  OF  ASSOCIATION.— Palmer.— Fi(fe"Conveyancmg." 

TORNEYS.— Pulling's  Law  of  Attorneys,  General  and 
Special,  Attomeys-at-Law,  Solicitors,  Notaries,  Proctors,  Convey- 
ancers, Scriveners,  Land  Agents,  House  Agents,  &c.,  and  the  Offices 
and  Appointments  usually  held  by  them.  Their  several  Qualifica- 
tions and  legitimate  Province,  Rights,  Duties,  Privileges,  Exemptions, 
Disabilities,  and  Liabilities  in  Uie  General  Practice  of  the  Law,  in 
Legal  Proceedings,  in  Legal  Negotiations,  and  Legal  Formalities. 
And  the  Law  of  Costs  as  between  Party  and  Party  and  Attorney  and 
Client.  By  ALEXANDER  PULLING,  Serjeant-at-Law.  Third 
Edition.     Svo.     1862.  18«. 

It  is  a  laborioas  woric,  a  careful  work,  the  work  of  a  lawyer,  and,  beyond  comparison, 
be«tt]iat  has  ever  been  produced  npon  this  subject."— Xaio  l%mes. 

Smith.— The  La^Aryer  and  his  Profession.— A 
Series  of  Letters  to  a  Solicitor  conmiencing  Business.  By  J. 
ORTON  SMITH.     12mo.     1860.  4«. 

ERACE.— Hopkins'  Hand-Book  on  Average.— Third 

Edition.     Svo.    1868.  18«. 

Lowndes*  Law  of  General  Average.— English  and 

Foreign.      Third  Edition.     By  RICHARD   LOWNDES,  Author 

of  "  ^e  Admiralty  Law  of  Collisions  at  Sea.'*  {In  preparation,) 

ILMENTS.— Jones  on  the  Law  of  Bailments.— Fourth 
Edition.    By  W.  THEOBALD.     8vo.  1834.  Net,  58. 

LLOT. — FitzGerald's  Ballot  Act.— With  an  Introduotion. 
Forming  a  Guide  to  the  Procedure  at  Parliamentary  and  Municipal 
Elections.  Second  Edition.  Enlarged,  and  containingthe  Municipal 
Elections  Act,  1875,  and  the  Parliamentary  Elections  (Returning 
Officers)  Act.,  1875.  By  GERALD  A.  R.  FITZGERALD,  M.  A.,  of 
Lincoln's  Inn,  Esq.,  Barrister-at-Law.     Fcap.  8yo.     ]  876.      5f.  6d. 

Ansefhl  RUlde  to  all  concerned  in  Parliamentary  and  Municipal  Electiona."— Zaio 

tazbu.  February,  1877. 

We  abould  strougly  adylse  any  person  cnnnected  with  elections,  whether  acting  as 

lidate,  agent,  or  in  any  other  capacity,  to  become  possessed  ot  this  manuaL" — NoTem- 

26,  1876. 

NKING.— Walker's  Treatise  on  Banking  La^^.  In- 
cluding the  Crossed  Checks  Act,  1876,  with  dissertations  thereon,  also 
references  to  some  American  Cases,  and  fiill  Index.  By  J.  DOUGLAS 
WALKER,  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.     Demy  8vo. 

1877.  14». 

Persons  who  are  int<>rested  in  banking  law  may  be  guided  out  of  many  a  difficulty 
sonsulting  Mr.  Walker's  volume."— £ato  Timet,  May  19, 1877. 

NKRUPTCY.— Bedford's  Final  Examination  Guide 
to  Bankruptcy.— Third  Edition.     12mo.     1877.  6«. 

Lynch's  Tabular  Analysis  of  Proceedings  in 
Banki?Uptcy,  for  the  use  of  Students  for  the  Incorporated  Law 
Society's  Examinations.     Second  Edition.     8vo.     1874.  Net,  la, 
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BANKRUPTCY.-0»i*Mi*i.  i    ^ 

Smith's  Manual  on  Bankruptcy. — ^A  Manalaif 
to  Bankmptcy,  Insolvency,  and  Imprisonment  for  Debt ;  oobb 
the  New  Statute  Law  verbatim,  in  a  consolidated  and  nadiUe^ 
With  the  Ikules,  a  Copious  Index,  and  a  Supplement  of  Dtf^ 
By  JOSIAH  W.  SMITH,  Esq.,  B.C.L.,  Q.C.,  Judge  of  Cs: 
Courts.     l-2mo.     1873.  i- 

%*  The  Supplement  may  be  had   separately,  net,  ti.  tt 
Willianns'  Law  and    Practice  in    BanknijXTi 
comprising  the  Bankruptcy  Act,  the  Debtors  Act,  and  the  BiakRF^ 
Repeal  and  Insolvent  Court  Act  of  1869,  and  the  Rides  indFu 
made  under  those  Acts.  Secund  Edition.  By  ROLAND  VAUGIii 
WILLIAMS,  of  Lincohi's  Inn,  Esq.,  and  WALTER  VAUGHi 
WILLIAMS,  of   the  Inner  Temple,  Esq.,  assisted  by  FbEt 
Hallett  Hardcastle,  of  the  Inner  Temple,  Esq.,  Bainit»4 
Law.     8vo.     1876.  UJ 

*'  *  Williams  on  Dankniptcy'  is  quite  satisfactory,  the  mora  so,  perhaps,  ssteiEn 
havs  uriseljr  'not  attempted  to  give  all  the  old  anthorltlen,  even  whem  the  lavKv: 
changsd.  hut  rather  the  resolt  of  those  aathoritieK.'"— Low  Ifaffoxine,  Vowmba.  t;^ 
**The  present  edition  is  a  irreat  impcoyement.''—SoUcUor»*  Journal,  Ai^atMb  ^^ 
**  It  would  be  difUcult  to  speak  in  terms  of  undue  praise  of  the  present  wsrt;  .  • 
The  preseut  edition  brings  doim  the  law  to  Ma3%  1876,  and  the  profiBasiao  his  id*^ 
only  the  most  recent,  but  certainly  one  of  the  beat,  if  not  the  best,  tnatise  oa  ihtl' 
Bankmptcy.  "-Aib/ie  Opinum,  July  1,  1876. 

BILLS  OF  EXCHANGE.— Chitty  on    Bills    of  Excha 
and  Promissory  Notes.— Eleventh  Edition.    By  JOE 

A.  JiUSSELL,  one  of  Her  Majesty's  Counsel,  and  Judge  of  CoC 
Courts.  (/s  tieprail 

Eddis*  Rule  of  Ex  parte  ^A^aping.     ByA-C.EDDt 

B.  A. ,  of  Lincoln's  Inn,  Barnster-at-Law.   Post  Svo.    1 87d.  .Vef,  &^ 

BILLS  OF  SALE^Miliar's  Bills  of  Sale.— A  Treatise osifi 
of  Sale,  with  an  Appendix  containing  the  Acts  for  the  BegiitaB* 
of  BiUs  of  Sale,  Precedents,  kc  (being  the  Fourth  Eoitiin  i 
Millar  and  Collier's  Treatise  on  Bills  of  Sale).  By  F.  C.  J.  MUL^ 
of  the  Inner  Temple,  Esq.,  Barrister-at-Law.     ]  2mo.     1877.    U 

BOOK-KEEPING.— Bedford's  Intermediate  Examim 
tion  Guide  to  Book-keeping.— Second  Edition,  li 
1875.  xa,%^. 

BUILDING  ACTS,-\A/^oolrych.— rW«  "Metropolis  Building Afl 
CANAL  TRAFFIC  ACT.— Lely's  Rail>A/^ay  and  Canal  Tra 
fie  Act,  1873. — And  other  Railway  and  Canal  Stafcutei :  v 
the  General  Orders,  Forms,  and  Table  of  Tees.    Post  Svo.    le 7 1 

CARRIERS.— Browne  on  Carriers.— A  Treatise  on  theLs* 
Carriers  of  Goods  and  Passengers  by  Land   and    Water.    ^ 
Keferencea  to  the  most  recent  American  Decisions       Bv  J 
BALFOUR  BROWNE,  of  the  Middle  Temple,  Esq.,  Bamita 
Law,  Registrar  to  the  Railway  Commission.    Svo.    1878. 

CHANCERY  and  Vide  *'  EQUITY." 

DanielTs  Chancery  Practice.— The  Practice  of  the  F 
Court  of  Chancerv,  with  some  observations  on  the  Pleadimniii^ 
Court  By  the  late  EDMUND  ROBERT  DAXIELLBamito 
Law.  Fifth  Edition,  bv  LEONARD  FIELD  and  EDWJ 
CLENNELL  DUNN,  Barristers-at-Law ;  with  the  assistane 
JOHN  BIDDLE,  of  the  blaster  of  the  Bolls'  Chambers.  "* 
Svo.    1871.  '^ 

*•*  Ml  standard  Lav  Warkiarehept  in  Stock,  in  law  calf  and  other  ^utd 
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ANCERY-am<mti«rf. 

[  The  Practice  of  the  High  Court  of  Chancery  and  the  Court  of  Chan- 
cery (Funds)  Act,  1872,  together  with  Appendices  containing  the 

t  Act,  and  the  Kules  and  Orders  thereunder,  and  a  Collection  of 
Forms.  By  LEONARD  FIELD  and  EDWARD  CLENNELL 
DUNN,  Barristers-at-Law.    8vo.    1873.  8«.  6d^ 

Mi  is  the  merit  of  Mr.  Daniell's  '  Practice '  that  it  takes  nothing  as  knovm.    The 

MjdV  is  minutely  instructed  what  he  is  to  do  and  how  he  is  to  do  it,  and  if  he  closely 

i^iws  his  guide  he  cannot  go  wrong.  "—Zatv  Times. 

Danieirs  Chancery  Fopms. — ^Forms  and  Precedents  of 
Pleadings  and  Proceedings  in  the  High  Court  of  Chancery,  with 
Practical  Notes  and  Observations,  and  References  to  the  Fourth 
Edition  of  Darnell's  Chancery  Practice;  and  incorporating  the  Forms 
in  Braithwaite's  Record  and  Writ  Practice.  By  LEONARD 
FIELD  and  EDWARD  CLENNELL  DUNN,  Barristers-at-Law, 
and  JOHN  BIDDLE,  of  the  Master  of  the  Rolls'  Chambers. 
Second  Edition.    By  JOHN  BIDDLE.    8vo.    1871. 

Morgan's  Acts  and  Orders,  Fifth  Edition.  1876.— 
The  Statutes,  General  Orders,  and  Rules  of  Court  relating  to  the 
Practice,  Pleading,  and  Jurisdiction  of  the  Supreme  Court  of  Judi- 
cature, particularly  with  reference  to  the  Chancery  Division,  and 
the  Actions  assigned  thereto.  With  copious  Notes.  Fifth  Edition. 
Carefully  revised  and  adapted  to  the  new  Practice  by  GEORG-E 
OSBORNE  MORGAN,  M.P.,  one  of  Her  Majesty's  Counsel,  and 
CHALONER  W.  CHUTE,  of  Lincohi's  Inn,  Barrister- at-Law,  and 
late  Fellow  of  Magdalen  College,  Oxford.    In  1  voL    Demy  8vo. 

1876.  12.  10s. 

**A  most  valoable  feature  is  the  annotation  of  the  Bnles  of  Goart,  which  give  all  the 
lent  cases,  and  ia  as  useful  as  a  new  edition  of  any  of  the  works  on  Judicature  Acts 
ly.  This  edition  of  Mr.  Morgan's  treatise  must,  we  believe,  be  the  most  popular  with 
9  profession.**— Xaio  Times,  December  9, 1876. 

*' In  the  shape  in  which  it  now  appears  we  have  no  doubt  this  edition  will  meet  with  a 
ry  &vourable  reception  by  the  professions,  and  will  exceed  in  demand  any  of  its  pre- 
eessors."— -Laic  JoumaL  December  80, 1876. 
**  The  practitioner  will  find  in  the  present  edition,  a  lucid  and  compendious  statement 

the  substance  of  the  Consolidated  and  other  Orders  of  the  Court  of  Chancery,  wliich, 
on«h  not  expressly  incorporated  in  the  new  enactments,  are,  by  implication,  left  un- 
ached  by  them,  placed  side  by  side  with  the  Judicature  Acts  and  Rules  of  Court. 

.  .  .  This  new  edition  wiu  maintain  and  enhance  the  high  reputatios  deservedly 
ined  by  the  original  work."— £at0  Magatine  and  Review,  February,  1877. 

Morgan  and  Davey's  Chancery  Costs. — Fide  "Costs." 
Orders  and  Rules  of  the  High  Court  of  Justice, 
Chancery  Division. — Published  by  authority,  as  issued. 
HURCH  AND  CLERGY.— Phillimore.—  F«fe"EcclesiasticalLaw." 

Stephen's  Laws  relating  to  the  Clergy. — 2  vols. 
Boyal  8vo.    1848.  2L  18s. 

IIVIL  LAW. — Bowser's  Commentaries  on  the  Modern 
Civil  Law.— By  Sir  GEORGE  BOWYER.  D.C.L.,  Royal 
8vo.     1848.  18*. 

Bowyer's  Introduction  to  the  Study  and  Use 
of  the  Civil  Law.— By  Sir  GEOEGE  BOWYER,  D.C.L. 
Royal  8vo.    1874.  5*. 

Cumin's  Manual  of  Civil  Law.— A  Manual  of 
Civil  Law,  contaiDing  a  Translation  of,  and  Commentary  on,  the 
Fragments  of  the  XII.  Tables,  and  the  Institutes  of  Justinian ;  the 
Text  of  the  Institutes  of  Guius  and  Justinian  arranged  in  parallel 
columns  ;  and  the  Text  of  the  Fragments  of  Ulpian,  and  of  Selec- 
tions from  Paul's  Receptee  SententisB.  By  P.  CUMIN,  M!.A., 
Barrister-at-Law.    Second  Edition.    Medium  8vo.    1865.  18«. 

Greene. —  Vide  "Roman  Law." 

^^  A  U  stcmdard  Law  Works  are  kept  in  Stocky  in  law  calf  and  ot^  Ir 
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CIVIL  Lt<)N-Contmm$d, 

Mears.— Fuf«  '<  Roman  T^w." 

Voet  Commentarius  ad  Pandectas,  Transli 
into  English.— Part  I.  The  Contract  of  Sale.  (Bookr 
By  SIR  ROLAND  KNYVET  WILSON,  Bart,  of  LincoWi: 
BarriBter-at-Law.     Rojral  8vo.     1876.  Aetl- 

COLLISIONS.— Lowndes* Admiralty  Law  of  Collisc* 
at  Sea.— 8vo.    1867.  :ii 

COLONIAL  LAW.— Clark's  Colonial  I^clw.^A  Sibmf- 
Colonial  Law  and  Practice  of  Appeals  from  the  Plantatiwi  i^ 
1834.  U 

Vanderlinden.— Fwfe  "Dutch  Law." 
COMMENTARIES  ON  THE  LAWS  OF  ENGLAND.— Bowy» 
Vide  "Constitational  liaw.'* 

Broom   and    Hadley's   Comnnentaries  on  A 
La>A/^s  of  England.— By  HERBERT  BR001i,LLIl 
the  Inner  Temple,  Barrister- at-Law ;  Reader  in  Common  D* 
the  InnB  of  C^ourt ;    Author  of  **  A  Selection  of  Legal 
&c. ;   and   EDWARD    A.  HADLEY,  M.A.,   of    Unoob'i 
KarriBter-at-Law  ;  late  FeUow  of  Trinity  ColL,  Cambridge.   4 
8vo.      1869.  I 

**  Mettan.  Broom  and  Iladley  baye  been  iinsparlng  in  their  editorial  laboui 
are  abundant  rafervnce  notes,  so  that  the  dilfgent  student  can  eooMilt  the  nt 
If  he  IB  so  disposed.      JBesides  the  table  of  contents,  thero  are  an  anpndix 
ooplons  Indoz  tc  each  volume.    NoihiuK  that  coul<i  be  done  t**  m-tke  tke  vwi 
and  handy  has  been  left  undoue." — Law  Journal,  Xovomber  19, 1H09. 

COMMERCIAL  LAW.-  Levi's  International  Comme 
La>Ar. — Being  the  Principles  of  Mercantile  Law  of  the 
and  other  Countries — viz.  :  England,  Scotland,  Ireland,  BriBi' 
India,  British  Colonies,  Austria,  Belgium,  Brazil,  Buenos  Ayni,I>fr 
mark,  France,  Germany,  Greece,  Hans  Towns,  Italy,  Netheriuk 
Norway,  Portugal,  Prussia,  Russia,  Spain,  Sweden,  Switnrfaft. 
United  StateH,  and  Wiirtemburg.  By  LEONE  LEVI,  Esq.,  fU 
F.B.B.,  of  Tiincoln's  Inn,  Barrister-at- 1  jaw.  Professor  of  the  TMi^ 
and  Practice  of  Commerce  at  King's  College,  London,  &c.  Seeit 
Edition.    2  vols.     Royal  8vo.     1863.  U  M 

Smith.— Fufe  "Mercantile  Law." 
COMMON  LAW,— Braithwaite.- F«e  "Oaths.~ 
Fisher.— FifZe  **  Digests." 

Orders  and  Rules  of  the  High  Court  of  Justie 
Common  Law  Divisions. — Published  by  AnthoritT, 
issued. 
Prentice.— FMi«  *' Action." 

Smith's  Manual  of  Common  Law. — ^A  Manoil 
Common  Law,  comprising  the  fundamental  principles  and  the  Mi 
most  usually  occurring  in  daily  life  and  practice  ;  for  the  Fn 
titioner,  Student,  and  General  Reader.  By  JOSIAH  W.  SMIT 
B.C.L.,  Q.C.,  Judge  of  County  Courts.  Seventh  Edition,  i 
Notices  of  the  Judicature  Acts.     12mo.     1876.  1 

< 'Aduirabiy  conceived  and  ezecutAd Emini'utly  lucid  and  oonciae 

.  .  A  pockot-book  of  i)itb  and  esAeni'e  of  common  law." — Legttleian. 
^  Mr.  Joslah  Smith  posneKfiefl,  in  an  eminent  degree,  that  kind  of  logical  skill  whleh  oU 
itself  in  the  simple  arraniremeut,  but  oxhaustiTe  diyinion,  of  wide  and  complicated  mIw 
and  is,  moreover,  gifted  with  the  raro  power  of  accurate  condensation.'*— AoNbilor/ J^ 
•<  To  more  advanced  studentB,  and  to  the  practitioner,  wliether  barrister  or  attorsej, 
think  the  '  Manual  of  Coiumun  Law  *  a  most  unviM  aud  ooiivenient  companion. 
It  is  compiled  with  the  Bcriipuloun  care  and  the  ability  which  distinguisb  Mr.  &ii 
preTioun  works."— J»#r<K. 

''  Bmith'M  Manuals  of  Common  Law  and  Equity  must  he  resorted  to  as  the  opw  sen 
to  the  learning  requisite  in  the  Final  Kzamiuation  of  the  Incorporated  Law  SooJe^.**— / 
Dr.  KoLLiys  Lecture^  p.  11. 

\*  AU  itanda/rd  Lann  Wwk^  ore  fee^C  \u  Stocfc^ia  Imo  calf  and  oiker  Hhrfr 
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MMONS  AND  INCLOSURES.— Chambers'  Digest  of  the 
Law  relating  to  Commons  and  Open  Spaces. 

I     — Including  Public  Parks  and  Kecreation  G-rounds  ;  with  Official 

i     Documents,   Bye-Laws,   Statutes  and  Cases.      By  GEOKGE    F. 

I  CHAMBEES,  of  the  Inner  Temple,  Esq.,  Bariister-at-Law.  Im- 
perial 8vo.    1877.  6«.  6<L 

:  Cooke  on  Inclosures.— The  Acts  for  facilitating  the  In- 
dosure  of  Commons  in  England  and  Wales ;  with  a  Treatise  on 
the  Law  of  Bights  of  Commons,  in  reference  to  these  Acts,  &c.,  &c. 
With  Forms  as  settled  by  the  Inclosure  Commissioners.  By  G. 
WINGROVE  COOKE,  Esq.,  Barrister-at-Law.  Fourth  Edition. 
12mo.    1864.  16s, 

MPANY  LAW.— Fufe  "Joint  Stocks." 

MPANIES,  LIABILITIES  OF  PROMOTERS  OF.— Finlason's 
Report  of  the  Case  of  Twycross  v.  Grant,  in  the 
Court  of  Common  Pleas  and  the  Court  of  Appeal,  with  the  Judg- 
ments, as  revised  by  the  Judges,  and  an  Introduction  and  Notes, 
containing  notices  of  the  previous  cases  on  the  subject.  By  W.  F. 
FINLASON,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law.  8vo. 
1877.  Net,  28.  6d. 

MPANY  PRECEDENTS.— Palmer.— Ficfo  "Conveyancing." 

NSTITUTIONAL  LAW.-Bowyer's  Commentaries  on 
the  Constitutional  Law  of  England. — By  Sir 
GEO.  BOWYER,  D.C.L.  Second  Edition.  KoyalSvo.  1846    12.  2«. 

•NTRACTS. — Addison  on  Contracts. — Being  a  Treatise  on 

the  Law   of   Contracts.    By  C.  G.  ADDISON,  Esq.,  Author   of 

the  *•  Law  of  Torts."    Seventh  Edition.    By  L.  W.  CAVE,  Esq.,  one 

of    Her    Majesty's    Counsel,  Recorder    of   Lincoln.    Eoyal    8vo. 

1875.  U  18h. 

A.t  present  this  is  by  fiEU*  the  best  book  upon  the  Law  of  Contract  possessed  by  the 
teidon,  and  it  is  a  thoroughly  practical  book.'*— ^ur  Times, 

Leake  on  Contracts. — The  Elements  of  the  Law  of  Con- 
tracts. Second  Edition.  By  STEPHEN  MARTIN  LEAKE, 
of  the  Middle  Temple,  Barrister-at-Law.  {In  the  press,) 

Pollock's  Principles  of  Contract  at  Law  and  in 
Equity  ;  being  a  Treatise  on  the  General  Principles  relating  to  the 
Validity  of  A^g^ements,  with  a  special  view  to  the  comparison  of 
Law  and  Equity,  and  with  references  to  the  Indian  Contract  Act, 
and  occasionally  to  American  and  Foreign  Law.    By  EKEDEKICK 

POLLOCK,of  Lincoln'sInn,Esq.,Barrister-at-Law. 8vo.  1876.    II.  4». 

me  I«ord  Chief  Justice  in  his  Judsrment  in  MttropolUan  Railway  Company  v. 

Brogden  and  othen,  said.  ''The  I«aw  is  well  put  by  Mr.  Fredericlt  x'ollock 

in  his  very  able  and  learned  work  on  Oontraots.'*.27k«  Timett  February  19, 

1877. 

He  has  sacceeded  in  writing  a  book  on  Oontraotf  wbich  the  working  lawyer  will  find 

iseftil  for  reference  as  any  of  its  predeceesors,  and  which  at  the  same  time  will  give 

student  what  he  will  seek  for  in  vain  elsewhere,  a  complete  rational  of  the  law,**— 

1  Mamuine  and  Review,  August,  1H76. 

Hr.  Pollock's  work  ought,  in  our  opinion,  to  take  a  high  place  among  treatises  of  its 
B.  The  '  f union  of  law  and  equity '  bo  for  as  that  fusion  is  possible,  is  in  his  pages  an 
>mplished  fact."— Poj;  Mall  Gazette,  March  8, 1876. 

A  work  which,  in  our  opinion,  shows  great  ability,  a  discerning  intellect,  a  oompre« 
stve  mind,  and  painstaking  industry.   The  book  ought  to  be  a  success. '' — Law  Joumoif 

ch  18, 1876. 

There  is  no  part  of  the  work  that  does  not  please  us  by  the  freshness  of  the  style  and 
Ingenni^  of  the  treatsaent.  The  author  may  be  congratulated  on  baring  achieved  a 
>ked  succeM  in  a  field  where  others  before  him  have  written  well'*— 8olieUor*s  Journal 
U  8, 1876. 

Smith's  "Larw  of  Contracts.— By  the  late  J.  W.  SMITH, 
Esq.,  Author  of  "Leading  Cases,"  &o.  Sixth  Edition.  B. 
VDSrCENT  T.  THOMPSON,  Esq.,  Barrister-at-Law.  8va  1874.  16«. 

JU  ttandard  Law  Works  are  kept  in  Stock  in  tain  caif  atwd.  ^AWt  \fcisAk» 
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CONVEYANCINQ— Greenw^ood*8    Manual    of   Convey- 

ancing. — ^A  Manual  of  the  Practioe  of  ConTeyBnoiiig,  shorag 

the  present  Practice  relating  to  the  daily  routine  of  Conveyuflog 

in  Solicitors'  Offices.    To  which  are  added  Conoifle  Common  Fonn 

and  Precedents  in  Conveyancing ;  Conditioiis  of  Sale,  Conveyuoi, 

and    all    other  Assurances   hi  constant  use.     Fifth  EditioD.  Sj 

H.  N.  CAPEL,  B.A,  LL.B.,  Solicitor.     Demy  8vo.     1877.      ^ 

"The  Information  under  these  heads  is  just  of  that  ordinary  practical  Idiid  irti^ii 

learned  fhnn  experience  and  is  not  to  be  gathered  from  treatises.     .     .    .    Aoareialrtdr 

of  these  pages  would  probably  arm  a  diligent  clerk  with  a«  inncb  neeftil  ksowledge  ai  it 

might  otherwise  talce  years  of  desultory  qaesticming  and  obaerring  to  acgoirB.*   BrikHvi 

JownoL 

"The  young  solicitor  will  find  this  wOTk  almost  invaluable,  while  the  membenof  ftt   i 
higher  branch  of  tne  profession  may  refer  to  it  with  advantage.     We  have  BOtnstvtt   } 
any  book  that  fumiithes  so  simple  a  guide  to  the  management  of  busiiiesB  entrastBdfe 
articled  olerkM,**^8hiffield  Post 

Martin's  Student's  Conveyancer. — ^A  Manual  on* 

Prindples  of  Modem  Conveyancing,  illustrated  and  enforoedbj* 

Collection  of  Precedents,  accompanied  by  detailed  Bemarks.    Put  I 

Purchase  Deeds.    By  THOMAS  FREDERIC  MARTIN,  SoUdtit 

Demy  8vo.     1877.  5j.fii 

"  We  hare  no  doubt  that  the  student  will  And  in  Mr.  Martin's  treatise  a  good  guide  • 

the  practical  part  of  conTeyandng."— low  Timet,  June  21, 1877. 

'*  It  shoxild  be  placed  in  the  hands  of  erery  student" 

Palmer's   Company  Precedents. — ConveyanoiDg  »1 

other  Forms  and  F'ireoedents  relating  to  Companies'  inoorpoitiei 

under  the  Companies'  Acts,  1862  and  1867.     Arranged  as  follows :" 

Agreements,   Memoranda  of  Association,  Articles  of  Assodatki, 

Resolutions,  Notices,  Certificates,  Provisional  Orders  of  B^0^ 

Trade,  Debentures,  Eeconstructiou,  Amalgamation,  Petitions,  Orders. 

With  Copious  Notes.    By  FRANCIS  BEAUFORT  PALMEB,af 

the  Inner  Temple,  Esq.,  Barrister-at-Law.  Demy  8vo.  1877.  H^ 

"  To  those  concerned  in  getting  up  compaoies,  the  assistance  given  by  Mr.  Mtf 

must  be  rery  valuable,  because  he  does  not  confine  lumself  to  bans  preoedMitB,  but  ^ 

intelligent  and  learned  commentary  lights  up,  as  it  were«  each  step  tnat  he  takes.  Ttt 

Tolume  before  us  is  not,  therefore  a  book  of  precedents  merely,  bat,  in  a  greatu*  or  lea  (1^ 

gree,  a  treatise  on  certain  portions  of  the  Companies'  Acts  of  1862  and  1867.    There  btf 

elaborate  iudex,  and  the  work  is  one  whicb  must  conunend  itself  to  the  proftsrioD.'-* 

Law  Times,  June  9, 1877. 

''The  precedents  are  as  a  rule  exceedingly  well  drafted,  and  adapted  to  compsnieif' 
almost  every  conceivable  object  Ho  especialiy  are  the  forms  of  memoranda  and  srtieki 
of  association ;  and  these  will  be  found  extremely  serviceable  to  the  conveyancer.  .  • 
All  the  notes  have  been  elaborated  with  a  thoroughly  scientific  knowledge  of  ^ 
principles  of  company  law.  as  well  as  with  copious  rererences  to  the  cases  substantiitiiK 
the  piiiiciples.  .  .  We  venture  to  predict  that  his  notes  wUl  be  found  of  great  ntiliV 
in  guiding  opinions  on  many  complicated  questionB  of  law  and  pracUoe." — hasajtm^ 
June  23,  1877. 

Prideaux's  Precedents  in  Conveyancing.— W 

Dissertations  on  its  Law  and  Practioe.  Eighth  Edition.  ^ 
FREDERICK  PRIDEAUX,  late  Professor  of  Real  and  Penotfl 
Property  to  the  Inns  of  Court,  and  JOHN  WHITCOMBE,  Yj^ 
Barristers-at-Law.     2  vols.     Royal  8vo.    1876.  8i.lO«- 

*'Prideauz  has  become  ao  indispensable  part  of  the  Conveyancer's  library ^ 

now  edition  has  been  edited  «itb  a  081*6  and  accuracy  of  which  we  can  hardly  speik  W 
hijfhly."— <Soi<c«or<'  Journal,  October  14, 1876. 

'*  We  really  cau  hardly  imagine  a  conveyancer  being  required  to  prepare  any  ioiti*' 
ment  which  he  will  not  find  sketched  out  in  the  work  under  notice.  .  .  .  .  Weiif 
also  be  allowed  to  add  our  tribute  of  praise  to  these  Precedents  for  their  oondsesia 
perspicuity,  precision,  and  perfection  of  drafting."— loioJiemnMrf.  September  S3, 1871 

CONVICTIONS.— Paley  on  Summary  Convictions.- 
Fifth  Edition.  By  H.  T.  J.  MAONAMARA,  Esq.,  BaRistent- 
Law.     8vo.     1866.  UU 

Stone.-^Vide  "  Petty  Sessions." 

*  ^*  All  ttandard  Law  Works  are  kept  in  Stocky  in  law  caif  and  otktr  hinduf' 
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COPYRIQHT.-Phillips'  Law  of  Copyiright.— The  Law  of 
Copyright  in  Works  of  Literature  and  Art,  and  in  the  Appli- 
cation of  Designs.  With  the  Statutes  relating  thereto.  By 
CHARLES  PALMER  PHILLIPS,  of  Lincoln's  Inn,  Esq., 
Barrister-at-Law.    8vo.     1868.  12«. 

"  Mr.  PbillipB*  work  is  at  once  an  able  law-book  and  a  lucid  treatise,  in  a  popular  forms 
on  the  rights  of  authors  and  artists.'*— /tiriif. 

CORONERS.— J ervis  on  the  Office  and  Duties  of 
Coroners. — ^With  Forms  and  Precedents.  Third  Edition.  By 
C.  W.  LOVESY,  Esq.,  Puisne  Judge,  British  Guiana.  12mo. 
1866.  12«. 

COSTS.— Care>Ar*s  Precedents  of  Bills  of  Costs,  for 
obtaining  Grants  of  Probate  and  Letters  of  Administration  in  the 
Principal  Eegistry  of  the  Court  of  Probate.    1869.  5«. 

Morgan  and  Davey's  Treatise  on  Costs  in 
Chancery.— By  GEORGE  OSBORNE  MORGAN,  M.P., 
one  of  Her  Majesty's  Counsel,  late  Stowell  Fellow  of  University 
College,  Oxford,  and  Eldon  Scholar ;  and  HORACE  DAVE Y, 
M.A.,  one  of  Her  Majesty's  Counsel,  late  Fellow  of  Uniyersity 
College,  Oxford,  and  Eldon  Scholar.  With  an  Appendix,  containing 
Forms  and  Precedents  of  Bills  of  Costs.    8yo.     1865.  1^  Is. 

Morris*  Solicitors*  Fees  and  Court  Fees,  under 
the  Judicature  Acts.— With  Copious  Index.  By  WILLIAM 
MORRIS,  SoUcitor.     12mo.    1876.  4s. 

Scott's  Costs  in  the  Superior  Courts  of  Com- 
mon LaA^,  and  Probate  and  Divorce,  and  in  Conveyancing ; 
also  in  Bankruptcy  (Act  of  1869).  Proceedings  in  the  Crown  Office, 
on  Circuit  and  at  Sessions,  and  in  the  County  Court,  &c  With  an 
Appendix,  containing  Costs  under  Parliamentary  Elections  Act, 
1863.  By  JOHN  SCOTT,  of  the  Inner  Temple,  Esq.,  Barrister-at- 
Law.    Third  Edition.    Royal  12mo.    1868-78.  11.  4«. 

*'  Mr  Scott's  work  is  well  known  to  the  profeflsion.  It  is  an  extenaiye  ooUectiuD  of 
taxed  bills  of  costB  in  all  branches  of  practice,  supplied  to  him  probably  by  the  taxing 
masters.  Sucb  a  work  speaks  for  itself.  Its  obviuus  utility  is  its  best  reoommenda- 
tioxL"— Zov  Times. 

Scott's  Costs  under  the  Judicature  Acts,  1873 
and  1873;  containing  the  '*  Additional  Rules "  and  Scale  of 
Goats ;  together  with  Pbbcsdents  of  Taxed  Bills.  By  JOHN 
SCOTT,  Esq.,  Barrister-at-Law.     Royal  12mo.     1876.  5«.  6d. 

Summephays  and  Toogood's  Precedents  of 
Bills  of  Costs  in  the  Chancery,  Queen's 
Bench,  Common  Pleas,  Exchequer,  Probate 
and  Divorce  Divisions  of  the  High  Court  of 
Justice,  in  Conveyancing,  Bankruptcy,  &c.,  with  Scales  of 
Allowances  and  Court  Fees,  &c.,  &c.  Second  Edition.  Royal  8vo. 
1877.  15«. 

Webster's  Parliamentary  Costs.— Private  Bills, 
Election  Petitions,  Appeals,  House  of  Lords.  By  EDWARD 
WEBSTER,  Esq.,  of  the  Taxing  OfBoe,  House  of  Commons,  and  of 
the  Examiners*  Office,  House  of  Lords  and  House  of  Commons. 
Third  Edition.     Post  8vo.    1867.  20«. 

•«The  oblect  of  this  work  is  to  give  the  scale  of  costs  allowed  to  Solicitors  in  relation 
to  private  bills  before  Parliament,  the  oondnct  of  Election  Petitions  and  Appeal  Causes, 
and  the  allowance  to  Witnesses.  The  connection  of  the  author  with  the  Taxing  OfQoe 
of  the  House  of  Commons  flfives  authority  to  the  work."— iSoMcttor/  Joumak 

%*  AU  Standard  Law  Works  are  hept  in  Stockf  in  law  calf  and  o^er  bindim 
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COUNTY  COURTS.— The  Consolidated  County  Court 
Orders  and  Rules,  1870,  AA^ithi  Koinns  and 
Scales  of  Costs  and  Fees,  as  issned  by  the  Lord 
Chancellor  and  Committee  of  County  Court  Judges.  Antiiorized 
Edition.    Super-royal  8vo.    1876.  iVet,  Si. 

County  Court  Rules,  1876.    Authorised  Edition.   iVrf,W. 

Pitt-Lewis*  County  Court  Practice. — ^A  Complete 
FftM^ce  of  the  County  Courts,  induding  Admiralty  and 
Bankruptcy,  embodying  the  Act,  Rules,  Forms  and  Coete, 
with  Table  of  Cases  and  Full  Index.  By  G.  PITT-LEWIS, 
of  the  Middle  Temple  and  Western  Circuit,  Esq.,  Barrister-at-Law, 
sometime  Holder  of  the  Studentships  of  the  Four  Inns  of  Court 
{In  preparaHon.) 

CRIMINAL  LAW,— Archbold's  Pleading  and  Evidence 
in  Criminal  Cases. — ^With  the  Statutes,  Precedents  of 
Indictments,  &c.,  and  the  Evidence  necessary  to  support  them.  By 
JOHN  JEBVIS,  Esq.  (late  Lord  Chief  Justice  of  Her  Mijesty'i 
Court  of  Common  Pleas).  Eighteenth  Edition,  including  tiie 
Practice  in  Criminal  Proceedings  by  Indictment.  By  WILLIAM 
BRUCE,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law,  and 
Stipendiary  Magistrate  for  the  Borough  of  Leeds.  Royal  12ma 
1876.  IL  111.  6d. 

Cole  on  Criminal  Informations  and  Quo  \A/^ar- 
ranto.— By  W.  R.  COLE,  Esq.,  Barrister^t-Liaw.     12mo.    1848. 

12i. 

Greaves*  Criminal  Law  Consolidation  and 
Amendment  Acts  of  the  24  &  28  Vict.— With 
Notes,  Observations,  and  Forms  for  Summary  Proceedings.  By 
CHARLES  SPRENGKL  GREAVES,  Esq.,  one  of  Her  Majesty's 
Counsel,  who  prepared  the  Bills  and  attended  the  Select  Committeei 
of  both  Houses  of  Parliament  to  which  the  Bills  were  referred. 
Second  Edition.     Post  8vo.     1862.  16t. 

Roscoe's  Digest  of  the  Law  of  Evidence  in 
Criminal  Cases.— Eighth  Edition.  By  HORACE  SMITfl, 
Esq.,  Barrister-at-Law.    Royal  12mo.   1874.  IZ.  11<.6^ 

Russell's  Treatise  on  Crimes  and  Misdemea- 
nors.—Fifth  Edition.  By  SAMUEL  PRENTICE,  Esq.,  one  of 
Her  Majesty's  Counsel     3  vols.     Royal  8vo.       1877.       51.  16*.  6d. 

'•We  may  safely  avert  that  the  fifth  edition  of  'Russell  on  Crimea*  haa  under tlia 
ctireiul  baud  of  Mr.  Prentice,  fally  reac^hed  the  standard  attained  toby  ttaepreoediDg 
ediiions.**— lair /ottmoA  January  27,  1877. 

"No  mure  trustwojtby  authority,  or  more  exhaustive  expositor  than  'RnsPoU'canbe 
consul' ed." — Lata  Magazine  and  Review  February.  1877. 

"  Alterations  h"  ve  been  mad«>  in  the  arrangement  of  the  work  which  witboQt  interfera; 
with  the  general  plan  are  sufficient  to  show  that  great  care  and  thought  have  bM> 

bestowed We  are  amazed  at  the  patience,  inau^try  and  skill  which  are  exhiliited 

in  the  collecUon  and  arrangement  of  all  this  mass  of  learning."— r/i«  Times,  December  16, 
1876. 

This  treatixe  is  so  much  more  copious  tban  any  other  upon  all  the  subjects  wntsi"^ 
in  ir,  that  It  affords  by  far  tlie  beat  means  of  acquiring  a  knowledge  of  the  Criminal  b* 
in  general,  or  of  anv  offence  iu  particular  ;  so  tmu  ii  will  be  found  peculiariy  oaeftil  M 
well  to  th«>ee  who  wish  to  obtain  a  coruplnte  knowledge  of  that  law,  as  to  those  wki 
desire  t<>  be  informed  on  any  porti«»n  of  it  a»  occasion  may  require. 

Tliie  work  also  omtams  a  very  complete  treatise  on  the  Law  of  Bvi<lenoe  in  Criaiiil 
and  in  it  the  manner  of  taking  the  depositions  of  wimeseee,  aud  the  examinatkii 
iiere  before  magistrates,  is  fully  explained. 

It  bettm:  Digesr  of  Criminal  Law  conld  we  possibly  hope  for  than  'RnaseDflS 
'^    Sit  James  Fittiames  Stephen's  Speech  on  CodUUxMon. 

«tl  Lato  Woi'kt  a/re  htgt  %n  Stockf  in  law  ctUf  and  other  Wwrfniy* 
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-Seton.— Fufe  "  Equity/' 

fn — Lawyer's  Companion  (The),  Diary,  and  Law 
Directory. — For  the  tue  of  the  Legal  Profession,  Public  Com- 
panies, Justices,  Merchants,  Estate  Agents,  Auctioneers,  &c.,  Ac. 
Published  Annually.  Thirty-second  Issue  for  1878.     {Now  ready.) 

The  Work  is  8vo.  size,  strongly  bound  in  doth,  cmd  published  at  the 
following  Prices  : —  «,    d» 

TO  days  on  a  page,  plain 5    0 

Vhe  above,  interlkaved  for  Attendances  .  .  .70 
Vwo  days  on  a  page,  ruled,  with  or  without  money  columns  5  6 
Khe  above,  intbrleaved  for  Attendances  .        .        .        .80 

^^^ole  page  for  each  day,  plain 7    6 

Xlie  above,  interleaved  for  Attendances  .  .  .96 
^Vbole  page  for  each  day,  ruled,  with  or  without  money 

columns 8    6 

^The  above,  interleaved  for  Attendances  .  .  .  10  6 
^Three  days  on  a  page,  ruled  blue  lines,  without  money 

colunms  .         .  5     0 

The  Diary ^  printed  on  JO  YNSON^S  paper  of  superior  quality, 
^cwtains  memoranda  of  Legal  Business  throughout  the  Yea/r. 

Tine  Lawyer's  Companion  for  1878,  is  edited  by 
JOHN  THOMPSON,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law; 
and  contains  a  Digest  of  Kecent  Cases  on  Costs ;  Monthly  Diary  of 
County,  Local  Government,  and  Parish  Business  ;  Oaths  in  Supreme 
Court ;  Summaiy  of  LegiRlation  of  1877 ;  Alphabetical  Index  to  the 
Practical  Statutes ;  a  Copious  Table  of  Stamp  Duties ;  Legal  Time, 
Interest,  Discount,  Income,  Wages  and  other  Tables;  Probate, 
Legacy  and  Succession  Duties ;  a  London  and  Provincial  Law 
Directory,  and  a  variety  of  matters  of  practical  utility. 

1  publication  which  has  long  agu  secured  to  itself  the  favour  of  the  profession,  and 
b,  as  heretofore,  jostiflea  by  its  contenttt  the  title  assumed  by  it.  The  new  vulunie 
mta  all  the  attractive  leatures  of  its  predecessors,  combined  with  much  matter 
>iled  specially  for  the  coming  yirar." — Law  Journal,  November  4,  1876. 

Fha  present  issue  contains  all  the  information  which  could  be  looked  for  in  such  a 
c»  ana  gives  it  in  a  most  convenient  form  and  very  completely.  We  may  unhesitatingly 
amena  the  work  to  our  readers."— ^So^ieitorx*  Journal,  November  25,  1876. 

rhe  '  Lawyer's  Companion  and  Diary'  is  a  book  that  ought  to  be  in  the  possession  of 
f  lawyer,  and  of  every  man  of  bosiness." 

vlie '  Lawyer's  Compauiuu '  is.  indeed,  what  it  is  called,  for  it  combines  everything 
ired  fbr  reference  in  the  lawyer's  office." — Law  Time*. 

JTIONARY.— ^A/^hapton•s  Law  Lexicon.— A  Dictiomiry  of 
Jurisprudence,  explaining  the  Technical  Words  and  Phrases  employed 
in  the  several  Departments  of  English  Law  ;  including  the  various 
Legal  Terms  used  in  Commercial  Transactions.  Together  with  an 
Explanatory  as  well  as  Literal  Translation  of  the  Latin  Maxims 
contained  in  the  Writings  of  the  Ancient  and  Modem  Commentators. 
Sixth  Edition.  Enlarged  and  revised  in  accordance  with  the 
Judicature  Acts,  by  J.  SHIRESS  WILL,  of  the  Middle  Temple, 
Esq.,  Barrister-at-Law.    Super  royal  8vo.     1876.  21.  2s. 

K%  a  work  of  reference  for  the  library,  the  handsome  and  jelaborate  editidu  oi 
arton*8  Law  Lexicou '  which  Mr.  Shiress  Will  has  produced,  must  supersede  ail  t»rmer 
•  of  that  well-known  work."— Low  Magattine  and  Review,  August^  1876. 

(fo  law  library  ia  complete  without  a  law  dictionary  or  law  lexicon.  To  the  prscti- 
ir  it  is  always  useful  to  have  at  hand  a  book  where,  in  a  small  compass,  he  c«ti  Hud 
xplanation  of  terms  of  intrequent  occurrence,  or  obtain  a  reference  to  statutes  uo 
subjects,  or  to  books  wherein  particular  subjects  are  treated  of  at  ftdl  length.  Tu  the 
mt  it  ia  almost  indiifpenaablti.*'  [Continued. 

AU  9tandard  Law  Works  are  kept  in  Stock,  in  law  calff  and  other  hindmi^ 
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DICTIONARY.— Wharton's  Law  Lexicon      „ 

'*We  faATe  simply  to  notice  that  the  ume  obUity-  and  wuoourmef  miricttir 
O'lltlon  which  were  omopkuoue  in  its  predeocMor.  lur.  Will  ham  dtwe  aO  tki* 
difred  necessary  bv  the  JodicatDre  Aete.  in  the  ihspa  of  inoorpontion  vi  dai 
and  has  brought  the  Statute  Law  down  to  the  date  of  pubUcatiao.**— •Zov  Itaali 
1S76. 

"  Wharton's  perennial  Law  Lexicon  has  Jost  been  adapted  to  the  new  ondittic' 
Law,  brought  about  by  the  Judicature  Act  The  task  of  reriakm  has  b«B  41 
formed  by  Mr.  Shiress  Win."— Ai/nrdkiy  BetHew,  April  15,  187«. 

OICESTS.— Bedford.— Fu^  **  Examination  Gnides." 
Chamber's— Fufe  "  Public  Health," 
Chitty's  Equity  Index.— Chitty's  Index  to  all  the 
Cases,  and  Statutes,  in  or  relating  to  the  Principles, 
Practice  of  Equity  and  Bankruptcy,  in  the  several  Couzti  d 
in  England  and  Ireland,  the  Pnvy  Council,  and  the  House  of 
from  the  earliest  period.    Third  Edition.     By  J.  MAGAl 
Esq.,  Barrister-at-Law.    4  vols.    Royal  8vo.     1853. 
Fisher's  Digest  of  the  Reported   Cases  d 
mined  in  the   House  of   Lords  and  Privy  Conndl,  udii 
Courts  of  Common  Law,  Divorce,  Probate,  Admirals  nd  ~ 
ruptcy,   from  Michaelmas  Term,  1756,   to    Hilary  Term, 
with  Beferences  to  the  Statutes  and  Bides  of  Coort    Foandii' 
the  Analytical  Digest  by  Harrison,  and  adi^ted  to  the 
practice  of  the  Law.    By  R  A-  FISHER,  Esq.,  Judge  of 
County  Courts  of  Bristol  and  of  Wells.    Five  large  voliuneiii'^ 
Svo.    1870.  UL' 

{Continued  Annually.) 
*'  Mr.  Fisher's  Digest  is  a  wonderful  work.     It  is  a  mlrscle  of  human  tadortn.'-l 
Jwtiee  WilUs. 

"  The  fact  is,  that  we  have  already  the  beet  of  all  possible  digests.  1  do  not  Rfertf 
ti>  the  wurks  which  pass  under  that  title — ^though,  I  oonfeaa,  I  think  it  woaU  bi« 
difficult  to  Improve  upon  Mr.  Fisher's  'Common  Law  Dii^est'— -I  refbr  to  the  imtfi^ 
text  books  of  every  branch  of  the  law.  What  better  digest  of  criminal  law  eoilt 
possibly  ho]>e  for  than  'liussellon  Crimes,*  and  the  current  Roecoe  and  Azdiboiitt* 
nothing  of  tho  title,  '  Criminal  Law,'  in  *  Fisher's  Diffest' "— fil^  Jama  FSUftmm^ 
Q.  C. ,  in  his  Address  totheLaw  AmMdmentSoeietyona)diJl£iMi4o»4^lnfj^a^f;j^^^^ 
le72-3.  "    ' 

Leake.— Ftd6  "  Real  Property." 

Notanda  Digest  in  Law,  Equity,   Bankrupt 

Admiralty,   Divorce,  and  Probate   Casea- 

H.   TUDOli  BODDAM,   of  the  Inner   Temple,    and  HAB 

GIIEENWOOD,  of  Lincoln's  Inn,  Esqrs.,  Barristers-at-Law. 

Notanda  Digest,  from  the    conmiencement,    October    ISSH 

T)eceml)er,  1876.     In  1  volume,  half -bound.  'i^ef,  J 

Ditto,  in  2  volumes,  half-bound.  Ne^,tl. 

Ditto,  Third  Series,  1873  to  1876  inclusive, half-hound.  Net,  ILlh 

Ditto,  for  1876,  with  Indexes,  sewed.  j^^^  li 

Ditto,  Fourth  Series,  Plain  Copy  and  Two  Indexes,  or  Adhesive  I 

for  insertion  in  Text-Books. 

Annual  Subscription,  payable  in  advance.  Act 
*4i*  The  Cases  under  the  Judicature  Acts  and  Rules  of  ( 
commence  in  No.  4  of  1876.  The  numbers  are  now  issued  ieg< 
every  alternate  month.  Each  number  will  contain  a  concise  am 
of  every  oise  reported  in  the  Law  Reports,  Law  Journal,  W 
Reporter,  Law  Times,  and  the  Irish  Law  Repdrts,  up  to  and  inch 
the  caHeB  contained  in  the  parts  for  the  current  month  with  refer 
to  Text-books,  Statutes,  and  tho  Law  Beports  Consolidated  Di 
An  ALrHABETJCAL  INDEX  of  the  subjects  contained  ik  saoh  ht 
will  form  a  now  feature  in  this  series. 

*^*  All  standard  Law  Woiks  are  kept  in  Stock,  in  law  caff  and  other  Urn 
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S^EST^, —Continited. 
^Pollock.— Fide  "Partnership." 

*Roscoe's.—Fwie" Criminal  Law'*  and  "NisiPrius." 
•^COVERY.— Seton.— Fwfe  "Equity." 

^'ORCE.— Bpo^Arne's    Treatise    on    the    Principles 

^      and  Practice  of  the    Court  for  Divorce  and 

Matrimonial  Causes:— With  the  Statutes,  Rules.  Fees, 

^       and    Forms    relating    thereto.      Third    Edition.      By    GEORGE 

BROWNE,  Esq.,  B.A.,  of  the  Inner  Temple,  Barrister-at-Law, 

Recorder  of  Ludlow.    8vo.     1876.  11.  is, 

^  We  thiDk  this  Edition  of  Sir.  Browne's  Treatise  has  been  edited  with  commendable 
^  The  book,  an  it  now  stands,  is  a  clear,  practical,  and,  so  far  as  we  have  been  able  to 
K  it^aociirateexposidonofdivorcelawandprooednre."—iSo;i(;tror«Vouma{,  April  22, 1876 

?-  Macqueenon  Divorce  and  Matrimonial  Causes. 

'  '    — Including  Scotch  Marriages  and  Scotch  Law  of  Divorce,  &c.  With 

■  numerous  Precedents.  Second  Edition,  greatly  enlarged.  By  JOHN 

*  FRASER  MACQUEEN,  Esq.,  one  of  Her  Majesty's  Counsel    Svo. 

^  1860.                                                                                                  18s, 

bMICIL.— Phillimore's  (Sir  R.)  Law  of  Domicil.—Svo. 
1847.  98. 

JTCH  LAW. — Vanderlinden's  Institutes  of  the  Lavsrs 
of  Holland.— Svo.    1828.  1/.  18«. 

KSEMENTS.— Goddard's   Treatise    on   the    'Lslw    of 

Easements.— By  JOHN  LEYBOURN  GODDARD,  of  the 

Middle  Temple,  Esq.,  Barrister-at-Law.    Second  Edition.    Demy 

Svo.    1877.  168, 

■**  The  book  is  invaluable  :  where  the  cases  are  sileiit  the  author  has  taken  pains  to 
^rt-«^<"  what  the  law  would  be  if  brought  into  question."— Xaw  Journal. 
**  Nowhere  has  the  subject  been  treated  so  exhaustively,  and,  we  may  add,  so  scientift- 
Uy,  as  by  Mr.  Goddard.  We  recommend  it  to  the  most  careful  study  of  the  law  student 
well  as  to  the  Ubrary  of  the  practitioner."— Xour  Times 

^A^oolrych.— Ftde  "Lights." 

CCLESIASTICAL.  —  Finlason's  Folkestone  Ritual 
Case. — The  Judgment  of  the  Judicial  Committee  in  the  Folkestone 
Ritual  Case,  with  an  Historieal  Introduction  and  brief  Notes.  By 
W.  F.  FINLASON,  of  the  Middle  Temple,  Esq.,  Barrister-at-Law. 
Svo.    1877.  Nety  2«.  6d, 

Phillimore's  (Sir  R.)  Ecclesiastical  Law.— The 
Ecclesiastical  Law  of  the  Church  of  England.  With  Supplement, 
containing  the  Statutes  and  Decisions  to  end  of  1875.  By  Sib 
itOBERT  PHILLIMORE,  D.C.L.,  Official  Principal  of  the  Arches 
Court  of  Canterbury ;  Member  of  Her  Majesty's.  Most  Honourable 
Privy  Council.     2  vols.     Svo.    1873-76.  Zl,  7«.  6d. 

*«*  The  Supplement  may  be  had  separately,  price  48.  6(2.,  sewed. 

Stephens.— Ftcie  "Church and  Clergy." 

LECTIONS.— FitzGerald.—FMte  «  Ballot." 

Rogers  on  Elections,  Registration,  and  Election 

Agency. — With  an  Appendix  of  Statutes  and  Forms.  Twelfth 
Edition.  By  F.  S.  P.  WOLFERSTAN,  of  the  Inner  Temple,  Esq., 
Barrister-at-Law.     12mo.     1876.  11,  Ids. 

'*The  book  maintataiB  its  reputation  as  a  well  arranged  magazine  of  all  the  authorities  on 
e  subject. " — Imw  Jourtud.  August  19,  1876. 

<*Mr.  Wolferetan  has  added  a  new  chapter  on  election  agency,  which  contains  a  care- 
J  and  valuable  digest  of  the  decisions  and  dicta  on  this  thorny  sa^f^**—  Solicitor*' 
wmalf  October  28,  1876. 

*  A  U  standard  Law  Works  are  kept  in  Stock,  in  law  ealf  and  otker  hiiis^xw 
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ENGLAND,  LAWS  OF,— Bowyep—  Vide  "  Constitutionil Lk'  I 
Broom  and  Hadley.— J^irfc  "Commentariw." 
Syms'  Code  of  English    Law  (Principles  •ndPK 
for  hanily  reference  in  a  Solicitor's  office.    By  F.  R  S  YMS  Si: 
12mo.     1870. 
EQUITY,  «»«*  Vide  CHANCERY. 

Seton's  Forms  of  Decrees,  Judgments,  i! 
Orders  in  the  High  Court  or  Justice  andCor 
of  Appeal,  having  especial  reference  to  the  Chancery  K=s 
with  l*ractical  Notes.  Fourtti  Edition.  By  R.  H.  LEXCfl,5 
Senior  liegistrar  of  the  Conrt  of  Chancery  ;  F.  Gr.  A.  WILUi! 
of  the  Inner  Temple,  Esq. ;  and  H.  "W.  MAY,  of  lincoliVi 
Ertq.,  Barristers-at-Law.  In  2  vols.  VoL  I.  Royal  8vo.  1877.  - 
''This  Volume  contaiiirt  Judt^ment  by  Default  and  at  Trial;  Motion  forJi^ 


lutt'ipluader;  ia^uett;  Ilefereea  and  Arbitration  Eoceivers ;  Trustees  (incladlmln 
Act);  Charities:  Orders  alfectiiig  Solicitors ;  and  Taxation  of  Bills  of  Ooeta.  Act 

"Cannot  fail  to  commend  itnelf  to  practitioners.  Nothing  need  be  iiil«n 
value  ot  the  work,  which  is  one  of  settled  antliority,  and  we  have  only  to  Ciii|i> 
the  profession  u|H>a  the  fact  that  this  edition  comes  out  under  drcamstanosi  pec:! 
calculated  to  enhance  its  value. "—i&aio  Times,  Pebmary  24,  1877. 

"  i*he  imprtMHion  derived  from  our  perusal  of  the  book  is  that  it  cepreaeatitbcr 
of  conscienti^  us  and  intellif^eut  labour  on  the  part  of  the  editors,  and  we  think  it  dm 
and  will  obtain,  the  confidence  of  the  profession.'*— ^SoMeftorf*  Jotwnal,  ApiiU  T,  ISTi 
(Vof.  II.  in  tJie  pi-ess,) 

Smith's    Manual    of    Equity     Jurisprudenc 

A  MaQualof  Equity  Jurisprudence  founded  on  the  Works  of  & 

Spence,  and  other  writers,  and  on  the  subsequent  cases,  ocMBpi 

the  Fundamental  Principles  and  the  points  of  Equity  usiully  c 

ring  in  General  Practice.     By  JOSIAH  W.  SMITH,  RC.L, 

Judge  of  County  Courts.    Eleventh  Edition.     12mo.    1878.  13 

**To  sum  up  all  in  a  word,  for  the  student  and  the  Jorisoonsolt,  the  Mannal  is  tbii 

approach  to  an  equity  code  that  the  present  literature  of  the  law  is  able  to  ftaraiA* 

Timet. 

"  It  will  be  found  as  useful  to  the  practitioner  as  to  the  8tudent.'*^-£Miett0rv'J<i 

**  Mr.  Smith's  Manual  has  fairly  won  for  itself  the  position  of  a  standard  worL**- 

"  It  retaius  aud  that  deservedly,  the  reverence  of  both  examiners  and  studeota"* 

a  Lecture  on  a  Course  of  Reading  by  A.  E.  Bollit,  LL.D.,  Gold  MedalUtt  oftkeCn 

qf  London,  and  Prizeman  qf  the  Incorporated  Law  Society. 

"lliere  is  no  dis^ising  the  truth ;  the  proper  mode  to  use  this  book  is  to  lean  it 
by  heart." — Law  Magazine  and  Review. 

Smith's  (Sidney)  Principles  of  Equity.— 8vo. 

EVIDENCE.— Archbold.—  Ficie  **Crimmal." 
Roscoe. —  Vide  **  CriminaL" 
Roscoe. —  Vide  "  Nisi  Prius." 

EXAMINATION  GUIDES — Bedford's  Guide  to  the  F 
minary  Examination  for  Solicitors.—] 
Edition.  12mo.  1874.  J 

Bedford's  Digest  of  the  Preliminary  Exam 
tion  Questions  on  English  and  Latin,  Grammar,  Geog 
History,  French  Grammar,  and  Arithmetic,  with  the  Ai 
8vo.     1875. 

Bedford's  Prelinninary  Guide  to  Latin  Gr 
mar.— 12mo.    1872.  j 

Bedford's  Interinediate  Examination  Gui< 
Bookkeeping. — Second  Edition.   12mo.   1876.  A'rt 

Bedford's  Final  Examination  Guide  to  Bi 
ruptcy.— Third  Edition.     12mo.     1877. 

*  All  standard  Laxo  Worlo*  are  kept  w  SUxifc^ia  Ulv)  calf  and  oiker  H 
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^INATION  GUIDES  -Cion^tt«d. 

The  following  are  published  the  day  after  each  Examination  : — 
^Bedford's  Preliminarv. — Containing  the  Questions  of  the 

*  Preliminary  Examinations.  Edited  by  E.  H.  BEDFORD,  SoU- 
y^     citor.    Sewed.  Net,  I5. 

Bedford's    Intermediate. — Containing  the  Questions  and 

Answers  at  the  Intermediate  Examinations.  Edited  by  E.  H. 
"•  BEDFORD,  Solicitor.  Michaelmas  Term.  1877.  No.  36. 
•-^     Sewed.  Net,  1»» 

fi»     %♦  Nos.  1  to  34.     6d  each.     No.  36*     1». 

'"'•Bedford's  Final. —Containing  the  Questions  and  Answers  at 
R  the  Final  Examinations.  Edited  by  E.  H.  BEDFORD,  SoUcitor. 
^     Michaelmas  Term.    1877.    No.  35.     SeWed.  Net,  1«. 

3^     *,*  Nos.  1  to  33.     6d.  each.     No.  34.     1«» 
W  Butlin.— rwic  "Articled  Clerks." 
3  HeSidi.—  Vide  "Statutes." 

3  Lynch  and  Smith. —  Vide  "Judicature  Acts." 
•  Rubinstein  and  Ward.— ^e  "Articled  Clerks.'* 
■^CUTpRS.— Williams'  La>Ar  of  Executors  and  Ad* 
^       ministPators. — ^A  Treatise  on  the  Iiaw  of  Executors  and  Ad- 
u       mmistrators.     Seventh  Edition.     By  the  Rt.  Hon.  Sir  EDWARD 

VAUGHAN  WILLIAMS,  late  one  of  the  Judges  of  Her  Majesty's 
J  Court  of  Common  Pleas,  and  WALTER  VAUGHAN  WILLIAMS, 
^       Esq.,  Barrister-at-Law.     2  vols.     Royal  8vo.     1873.  3Z.  168. 

CTORY  ACTS.— Notcutt's  Factory  and  ^A/^opkshop 
g  Acts. — Comprising  all  the  Laws  now  in  fotce  (including  the 
2        Act   of    1874)   for  the    regulation    of   Labour  in  Factories   and 

Workshops,  with  Introduction,  Explanatory  Notes,  and  Notes  of 
J  decided  cases,  by  GEORGE  JARVIS  NOTCUTT,  of  the  Middle 
^        Temple,  Esq.,    Barrister-at-LaW.     12mo.     1874.  9«. 

:RM,  LAW  OF.— Addison  ;  Cooke.— Ficfe  "Agricultural  Law.** 
j  Dixon's  Lavsr  of  the  Farm  — A  Treatise  on  the  Law  of 
B        the   Farm.     Fourth  Edition.     By  HENRY  PERKINS,  of  the 

Inner  Temple,  Esq.,  Barrister-at-Law.     {In  the  Press,) 

bCTURES.-Amos    and    Ferard   on    Fixtures.^Second 
Edition.     Royal  8vo.     1847.  16s, 

^A/^OOdfalL— iSec  "  Landlord  and  Tenant." 

DBMS — Chitty's  Forms.  Eleventh  Edition.  By  THOS.  CHITTlf 
and  THOS.  WILLES  CHITTY,  Esqrs.  {In  prepa/ration.) 

Corner's  Forms  of  AA^rits  and  other  Pro- 
ceedings on  the  Cpo'wn  side  of  the  Court 
of  Queen's  Bench.— 8vo.    1844.  7s.  tsd, 

Daniell's  Chancery  Forms. — ^Forms  and  Precedents  of 
Pleadings  and  Proceedings  in  the  High  Court  of  Chancery,  with 
Practical  Notes  and  Observations,  and  References  to  the  Fourth 
Edition  of  Daniell's  Chancery  Practice ;  and  incorporating  the 
Forms  in  Braithwaite's  Record  and  Writ  Practice.  By  LEONARD 
FIELD  and  EDWARD  CLENNELL  DUNN,  Barristers-at-Law, 
and  JOHN  BIDDLE,  of  the  Master  of  the  Rolls'  Chambers 
Second  Edition.  By  JOHN  BIDDLE.  8vo.  1871. 
Moore's  Solicitor's  Book  of  Practical  Foi:*ms.— 
12mo.     1852.  7s.  6rf* 

lOHWAYS.-Bateman's  General  Highway  Acts.— 
Second  Edition.  With  a  Supplement  containing  the  Highway  Act 
of  1864,  &C.  With  Notes  by  C.  MANLEY  SMITH,  Esq.,  one 
of  the  Masters  of  the  Queen's  Bench.     12mo.     1865.         lOs.  Gd* 

♦  «1K  standard  Law  Worlcs  are  kept  in  Stocky  in  lavJ  oa/f  aivd.  o\.V«r\mv.^-w' 
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Shelford's  Law  of  Highways.— The 
Hi^hwayii;  incluflinjr  the  General  Highway  Acts  for] 
Walc-B,  and  other  Statutes,  with  copious  Notes  of  tl 
therwm  ;  with  Forms.  Third  Edition.  With  Sni 
O.  MAXLEY  SMITH,  Esq,  one  of  the  Maetew  of 
Bench.     12mo.     1865. 

INCLoVuR^.-&"  cSo^^  "•*~*''^'  •"*"  '^  " 
INDIAN  LAW — MontPiou;  the  Hindu  ^A/^ill  of 

With  an  Intrwluctoiy  Essay,  Ac.     Royal  8vo.    1870. 
Norton's  Leading  Cases  on  the  Hindu 

Inheritance.— 2  vols.    Boyal  8vo.     1870-71 
INFANTS.— Ebsw^orth's  Law^  of  Infants.— A  I 

of  the  Law  of  Infants.    By  JOHN  EBS  WORTH,  £• 

12mo.     1861. 

Forsyth's    Law    relating     to     the    Cu* 
Infants     in     Cases     or     difference     I 
Parents  or  Guardians. — 8vo.     1850. 
INJUNCTIONS.— Seton.—  Ftdc  "  Equity." 

INSURANCE.— Arnould  on  the  Law  of  Marin 

ranee.— Fifth  Edition.     By  DAVID  MACLACH] 

Barrister-at-Law.    2  vols.    RoyiJ  8vo.     1877. 

"  Aj(  a  toxt  book,  Arnould  is  now  all  the  practitioner  can  waint^  and  wa 

the  editor  upon  the  skill  with  which  he  has  incorporated  the  new  dXriAiAiu 

Oct.  btli,  ls77.  «*w»iMi«» 

Hopkins'    Manual    of  Marine    Insurai 

1867. 
Lowndes.— Ficfe  "Average." 

INTERNATIONAL  LAW — Amos'  Lectures  on 
national  Law. — Delivered  in  the  Middle  Temple 
Students  of  the  Inns  of  Court,  by  SHELDON  AMOS 
the  Inner  Temple,  Barrigter-at-Law ;  Professor  of  Ju 
(including  International  Law)  to  the  Inns  of  Court*  ] 
Jurisprudence  in  University  College,  London.     Boyal  < 

Kent's  International  LaT^.^  Kent's  Comi 
International  Law,  Bevised,  with  Notes  and  Gases  bn 
to  the  present  time.     Edited  by  J.  T.  ABDY   LLD 

Coimty  Courts.     Second  Edition.  *      /jyv 

"Dr.  Abdy  has  done  all  Law  Students  a  great  iervlce  in  presantinff  th 
Kent's  OommcntaricB  which  relates  to  public  international  Law  in  a  winJL" 
larffe,  diffuse,  nor  expensive."  «»*u|fiB  vi 

*'  Altogether  Dr.  Abdy  has  performed  his  task  in  a  manner  worthr  of  hi 
His  book  will  bo  useful  not  only  to  Lawyers  and  Law  Students,  for  whom  It 
intended,  but  also  for  laymen,    ^t  is  well  worth  the  study  of  everr  mem  Imi*  ni  . 
and  civilized  community.*'— &«ci<or*'  Journal.  -wiuow  oi  a 

Levi's  International  Commercial  Law.- 

Principlcs  of  Mercantile  Law  of  the  following  and  othei 
— viz.  :  EuL'land,  Ireland,  Scotland,  British  India>  Britis: 
Austria,  Belgium,  Brazil,  Buenos  Ayres,  Denmark,  France 
Greece,  Hans  Towns,  Italy,  Netherlands,  Norway,  Portmi 
Russia,  Spain,  Sweden,  Switzerland,  United  States,  and  \t^ 
By  LEONE  LEVI,  Esq.,  F.S.  A,  F.8.S.,  of  Lincoln's  Imi 
at-Law,  Professor  of  the  Principles  and  Practice  of  Coi 
King's  College,  London,  &c.  Second  Edition.  2  vols.  1 
1863. 

*»*  AH  standard  Law  Works  are  Jtepi  in  Stock,  in  law  caff  and  otkc 
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ERNATIONAL  Lk^N .-Contintud. 

Prize  Essays  on  International  Law— By  A.  P. 
SPBAGUE,  Esq.,  CounBellor  of  Law  in  the  United  States,  and 
fc  M.  PAUL  LACOMBE,  Advocate  in  France.  With  an  Introduc- 
,  tion  by  His  ExceUency  DON  ARTURO  DE  MARCOARTU^ 
.       Ex-Deputy  to  the  Cortes.    Royal  8vo.     1876.  7«.  6d, 

'  VattePs  LsSiW  of  Nations.— By  JOSEPH  CHITTY,  Esq. 
Royal  8vo.      1834.  11.  1». 

^  Wildman's  International  Law. — ^Institutes  of  Inter- 
r  national  Law,  in  Time  of  Peace  and  Time  of  War.  By  RICHARD 
!        WILDMAN,  Barrister-at-Law.  2  vols.    8vo.    1849-60.      11,  28.  6d. 

ITEST ATE  SUCCESSIONS —Colin's  Essay  on  Intestate 
;         Successions. — ^According  to  the  lYench  Code.    By  BAR- 
r        THELEMY  HARDY  COLIN,  of  the  Middle  Temple.    12mo. 
1876.  6«w 

**  A  very  intelligent  e88ay.''-'2;atc  Htm*,  Febraary  24,  1877. 

DINT  STOCKS.— Jordan's  Joint  Stock  Companies.— A 
Handy  Book  of  Practical  Instructions  for  the  Formation  and 
Management  of  Joint  Stock  Companies.  Fifth  Edition.  12mo. 
1875.  Net,  28.  6d. 

Palmer— Fwte  "Conveyan<ang.*' 

Thring's  (Sir  H.)  Joint  Stock  Companies'  La-w.— 
The  Law  and  Practice  of  Joint  Stock  and  other  Public  Companies,  in- 
cluding the  Statutes,  with  Notes,  and  the  Forms  required  in  Making, 
Administering,  and  Winding-up  a  Company,  witii  a  Supplement 
containing  the  Companies'  Act,  1867,  and  Notes  of  Recent  Dedsions. 
By  Sib  HENRY  THRING,  KC.B.,  The  Parliamentary  Counsel, 
rndrd  Edition.  By  GERALD  A.  R.  FITZGERALD,  of  Lincohi's 
Inn,  Esq.,  Barrister-at-Law,  and  Fellow  of  St.  John's  CoU^e, 
Oxford.    12mo.    1876.  IL 

*'ThiB,  OB  the  work  of  the  original  draaghtsman  of  the  Companies  Act  of  1862,  and 
ell-known  Parliamentary  coimsel.  Sir  Henry  Thring,  is  naturally  the  highest  authority 
1  the  subject."— 2^  Timet,  April  21, 1876. 

UDCMENTS.  —  Pask's  Judgments,  Executions,  and 
Crown  Debts. — ^The  Judgments  Law  Amendment  Acts 
relating  to  Beal  Property,  22  &  23  Vict.,  c.  35,  and  28  &  24  Vict., 
c.  88,  28  &  24  Vict  c.  116,  and  27  &  28  Vict  c.  112.  With  Notes, 
References  to  Cases,  and  Index  :  forming  an  Appendix  to  **  The 
Practice  of  Begistering,*"  &c.  .  By  JAMES  PASK,  Chief  Clerk  to 
the  Begistrar  to  the  Court  of  Common  Pleas,  Westminster.  Third 
Edition.     12mo.     1866.    Sewed.  Net,  2». 

Seton.—  Vide  "  Equity." 

UDICATURE  ACTS.— Braithwaite.— Fide  "Oaths." 

Clowes'  Compendious  Index  to  the  Supreme 
Court  of  Judicature  Acts,  and  to  the  Orders  and  Bules 
issued  thereunder.  By  W.  CLOWES,  Esq.,  one  of  the  Begistrars 
of  the  Court  of  Chancery.  Second  Edition,  revised  and  enlarged. 
{Uniform  in  8m  with  tike  Queen' 8  Printei^e  Edition  of  the  Acts  and 
JRulee.)    1875.    Ealfbotend.  10«.  6^. 

^*  The  above,  with  the  Acts  and  Bules  (Authorized  Edition),  Orders  in 
Council,  and  additional  rules,  court  fees,  &c.,  complete  in  one 
Volume,  boy/nd  in  limvp  leaJQuT,  11,  5«. 

«*  AU  itandard  Law  Works  are  kept  in.  Stock  in  Um  calf  wnd  othjer  linSxw*' 
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JUDICATURE  ACTS.- 

Leys*  Complete  Time-Table  to  the  Rules  under 
the  Supreme  Court  of  Judicature  Act,1878.  Show- 
ing all  the  periods  fixed  by  the  Rules  within  or  after  which  any  proceed- 
ings may  be  taken.  By  JOHN  KIRKWOOD  LEYS,  M.A,  of  tbe 
Middle  Temple,  Esq.,  Barrister-at-Law.  Royal  Sva  1875.  Net^ltM 

Lynch  and  Smith's  Introduction,  to  the  Final 
Examination. — Being  a  collection  of  the  questions  set  by  the 
Incorporated  Law  Society,  with  the  answers  adapted  to  meet  the 
recent  extensive  alterations  made  by  the  JTJDICATUBE  ACT, 
1873.  By  H.  FOULKS  LYNCH,  SoUcitor,  and  ERNEST 
AUGUSTUS  SMITH,  SoUcitor,  CMord's  Inn,  Prizeman ;  Senior 
Prizeman  of  the  Incorporated  Law  Society,  and  Brodxip  Grold  Medalist, 
1872.    VoL  I.  The  Principles  of  the  Law.     Poet  8vo.  1874.       12t 

Lynch's  Epitome  of  Practice  in  the  Supreme 
Court  of  Judicature  in  England.  With  Beferencei 
to  Acts.  Rules,  and  Orders.  For  the  Use  of  Students.  Royal  8m  ' 
Third  Edition.  Incorporating  the  Appellate  Jurisdiction  Act,  1876, 
and  the  Rules  of  the  Supreme  Courts  December,  1875,  and  June, 
1876.    1876.  Na,\i. 

Morgan.— Fide  "Chancery." 

Scott.— Ftck  "  Costs." 

Stephen's  Judicature  Acts  1873, 1874-,  and  1875,  \ 
consolidated.    With  Notes  and  an  Index.     By  Sir  JAMES  ; 
STEPHEN,  one  of  Her  Majesty's  Counsel.     12mo.     1876.     it.  6i 

\A/^ilson*s  Judicature  Acts,  Rules  and  Forms.  With 
Notes  and  a  copious  Index,  and  additional  Rides,  forming  a  Coi* 
PLETE  GuroE  TO  THE  New  PRACTICE.  By  ARTHUR  WILSON,  of 
the  Inner  Temple,  Esq.,  Barrister-at-Law .  Royal  12nio.  1876.    18*. 

*^*  A  LAROE  PAPER  EDITION  OP  THE  ABOVE  (for  marginal  notes),  with 
Additional  Rules.    Royal  8vo.     1876.  ILk 

{A  Second  Edition  of  the  above  is  in  active  preparation,) 

'*  The  references  are  ample,  and  the  description  of  the  matter  referred  to  it  ckir- 
The  result  of  a  very  careful  examination  of  Mr.  Wilson's  book  is  that  it  is  ezecstti 
with  great  care  and  thoroughness,  and  that  It  will  be  of  the  utmost  value  to  all  those  oi 
whom  the  task  falls,  whether  as  practitioners  or  as  administrators  of  the  law,  of  apiJ^ 
and  adapting  the  new  practice  and  procedure." — aolicUora'  Journal,  October  83, 187& 

"  Wo  have  nothing  but  praise  to  bestow  upon  the  annotating  ot  the  rules.  We  hive 
DO  doubt  it  will  maintain  a  position  in  the  front  rank  of  the  works  upon  the  aU-engroflsiiv 
subject  with  which  it  deals."— Law  Times,  October  16,  1875. 

*^Mr.  Wilson  has  appended  to  the  Acts  and  Rules,  especially  the  latter,  a  valuable  bodlf 
of  notes,  which  we  are  sure  will  be  found  useful."— Zoio  Journal,  Oct.  80,  1876. 

"  Mr.  Arthur  Wilson,  as  might  have  been  expected,  is  particularlj  sucoesBfU  in  ^ 
ing  with  the  Rules  of  Court,  to  which,  indeed,  his  notes  are  an  almost  indispennM* 
accompaniment'* — Leno  Magazine,  November  1879. 

JURISPRUDENCE.—Amos,  Law  as  a  Science  and  as 
an  Art. — An  Introductory  Lecture  delivered  at  UnivenitT 
College  at  the  commencement  of  the  session  1874-5.  Bj  SHELDO^ 
AMOS,  Esq.,  M.A.,  Barrister-at-Law.    8vo.     1874.         Net,  U  «i 

Phillimore's   (J.    G.)    Jurisprudence. — ^An  Inangunl 

Lecture  on  Jurisprudence,  and  a  Lecture  on  Canon  Law,  delivoe^ 

at  the  Hall  of  the  Inner  Temple,  Hilary  Term,  1851.     By  J.  & 

.  PHILLIMORE,  Esq.,  Q.C.    8vo.    1861.    Sewed.  8a  6i 

*  Ad  statu2ar<2  Load  Works  are  kept  in  Stocky  in  law  calf  and  ether  hindtnnp- 
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riCE  OF  THE  PEACE.— Arnold's  Summary  of  the 
Duties  of  a  Justice  of  the  Peace  out  of 
Sessions.— Summary  Convictions.  By  Sir  THOMAS  JAMES 
ARNOLD,  Chief  Metropolitan  Police  Magistrate.     Sto.     1860. 

II.  68. 

Burn's  Justice  of  the  Peace  and  Parish  Officer. 

— Edited  by  the  following  Barristers,  mider  the  Greneral  Superinten- 
dence of  JOHN  BLOSSETT  MAULE,  Esq.,  Q.C.,  Recorder  of 
Leeds.  The  Thirtieth  Edition.  VoL  I.  containing  titles 
"Abatement"  to  "Dwellings for  Artizans;"  byTHOS.  SIRRKLL 
PRITCHARD,  of  the  Inner  Temple,  Esq.,  Recorder  of  Wenlock. 
VoL  IL  containing  titles  "  Easter  Offering "  to  "Hundred  ;"  by 
SAML.  BOTELER  BRISTOWE,  Q.C.,  M.P.,  of  the  Inner  Temple, 
Esq.  Vol.  III.  containing  titles  "  Indictment  '*  to  "  Promissory 
Notes  ;"  by  LEWIS  W.  CAVE,  Q.C.,  of  the  Inner  Temple,  Esq., 
Recorder  of  Lincoln.  Vol.  IV.  containing  the  whole  title  "  Poor  ;" 
by  JAMES  EDWD.  DAVIS,  Esq.,  Stipendiary  Magistrate  for 
Stoke-upon-Trent.  {Sold  separately ,  price  11.  11«.  Qd.)  Vol.  V.  con- 
taining titles  "Quo  Warranto"  to  "Wreck;"  by  JOHN  BLOSSETT 
MAULE,  Esq.,  Q.C.,  Recorder  of  Leeds.     Five  vols.    8vo.     1869. 

71.  7». 

Qce  the  publication  in  1845  of  the  formor  Edition  of  BurtCa  Juttiee  of  the  Peace  and 
Ith  Cfficer  the  whole  range  of  the  Law  which  Magistrates  had  to  administer  has 
ogone  more  or  less  alteration,  and,  indeed,  the  time  which  has  elapsed  since  that 
Icstion  appeared  has  doabtless  worked  as  great  a  change  in  the  Magistrates  them- 
» :  so  that  to  very  many  of  the  Gentlemen  now  composing  the  body  of  Justices  the 
fclopedic  Work  of  Burn  most  be,  if  not  entirely  nnlmown,  at  least  unfamiliar  as  a 
c  of  reterence. 

Paley.— ride  "Convictions.'' 

Stone.— Fwte  "  Petty  Sessions." 

STINIAN,  INSTITUTES  OF.-Cum in. —Fide  "Civil  Law." 
Greene.— Fide  "Roman  Law." 
Mears.- Fide  "Roman  Law." 
Voet.— Fide  "Civil  Law." 

ND  DRAINAGE.— ThPing's  Land  Drainage  Act.— With 
an  Introduction,  Practical  Notes,  an  Appendix  of  Statutes  relating 
to  Drainage,  and  Forms.  By  THEODORE  THRING,  Esq., 
Barrister-at-Law.    12mo.    1861.  7«. 

ND  TAX — Bourdin*s  Land  Tax.— An  Exposition  of  the 
Land  Tax  ;  its  Assessment  and  Collection,  with  a  statement  of  the 
rights  conferred  by  the  Redem.  tion  Acts.  By  MARK  A.  BOUR- 
DIN,  of  the  Inland  Revenue  Office,  Somerset  House  (late  Registrar 
of  Land  Tax).    Second  Edition.     Crown  8vo.    1870.  4«. 

NDLORD  AND  TENANT ^A/'oodfalrs  Law  of  Landlord 

and  Tenant. — A  Practical  Treatise  on  the  Law  of  Landlord 
and  Tenant,  with  a  full  Collection  of  Precedents  and  Forms  of 
Procedure.  Eleventh  Edition.  By  J.  M.  LELY,  of  the  Inner 
Temple,  Esq.,  Barrister-at-Law.    Royal  8vo.     1877.  IL  16e. 

,W,  GUIDE  TO.— A  Guide  to  the  Law  for  General 
Use.    By  a  Barrister.    Twenty-first  Edition.    Crown  8vo.     1877. 

Net,  3«.  6d. 
There  may  be  many  students  of  both  branches  of  the  profession  who  will  find  the 
>wing  pages  an  assistance  to  them  in  the  oouise  of  their  reading,  not  in  substitution 
lat  t^tiier  with,  or  preliminary  to,  the  volominons  and  highly  technical  workb  which 
f  have  necessarily  to  examine." 

^  AlU  ttandard  Lam  Works  are  kept  in  Stock,  in  law  calf  and  oilier  hindinqsm 
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LAW  LIST.— La^w  List  (The).— Comprising  the  Judges  and  Oflioa 
of   the  different   Courts   of  Justice,    Counsel,   Special  Bada^ 
Draftsmen,  Conyeyanoers,  Attorneys,    Notaries,   Ac,  in  En^ 
and  Wales ;  to  which  are  added  the  Circuits^  Judges,  Trasom 
Kegistrars,  and    High    Bailiffs    of    the    County    Courts,  Disbxt 
Registries   and   Begistrars  under  the  Prohate  Act,  Lordi  Im- 
tenant  of  Counties,  Becorders,  Clerks  of  the  Peace,  Town  (M 
Coroners,  Colonial  Judges,  and  Colonial  Lawyers  having  Engtt 
Agents,  Metropolitan  Police  Magistrates,  Law  Agents,  Lnr  ai 
Puhlic  Officers,  Circuits  of  the  Judges    and    Counsel  attodif 
Circuit  and  Sessions,  List  of  Sheriffs  and  Agents,  London  CodbS' 
sioners  to  AdminiBter  Oaths  in  the  Supreme  Court  of  JudicstQRi 
England,  Conveyancers  Practising  in   "England  under  Geitificito 
obtained  in  Scotland,  &c,  &c.,  and  a  variety  of  other  usefol  mittai   - 
so  far  as  relates  to  Special  Pleaders,    Draftsmen,  Conveyanoc^ 
Attorneys,    Solicitors,     Proctors    and     Notariea       Gooqiiled  \ij  \ ; 
WILLIAM   HENRY  COUSINS,  of  the  Inland  Revenue  Offi(^  ■ ' 
Somerset  House,  Registrar  of  Stamped  Certificates,  and  of  Joot ' ! 
Stock  Companies.    Published  annuadly.     By  authority.   1877. 

LAW  REPORTS.— Ficfe  pages  29-30. 

LAWYER'S  COMPANION.— Fufe  "Diary." 

LEGACIES.— Roper's  Treatise  on  the   La^^r  of  Lega- ; 
cies.— Fourth  Edition.    ByH.H.  WHITE.    2  toIb.   BoTslSni  j 
1847.  ttJi  , 

LEXICON,— Ttde  "  Dictionary.'^ 

LICENSING.— Lely    and     Foulkes'     Licensing    Acts,  I 

1828,  1869,  1872,  and  1874;  Containing  the  Lawoftki  ! 

Sale  of  Liquors  hy  Retail  and  the  Management  of  Licensed  HooRi; 

with  Notes  to  the  Acts,  a  Siumnary  of  the  Law,  and  an  Appoodix , 

of  Forms.     Second  Edition.      By  J.   M.    LELY  and  W.  D.  I- 

FOULKES,  Esqrs.,  Barristers-at-Law.    Royal  12mo.     1874.     8l  , 

"  Messrs.  Lely  and  Foulkeefs  plan  is  to  print  in  fall  the  principal  Acta,  and  toi^t^  ' 
polate  between  the  sections  of  each  of  these  statutes  all  saDsidiaTy  enactmentB,  dinii-   . 
guishlng  them  by  brackets  and  marginal  notes    ....        These  notes  are  unlf 
senirible  and  to  the  point  and  give  evidence  both  of  care  and  knowledge  of  the  ialB«ct 
—SoUeitors'  JownaL 

LIEN,— Cross'   Treatise   on   the   La>^   of   Lien  and  | 
Stoppage  in  Transitu. — 8vo.    1840.  15*. 

LIGHTS —^A/^oolrych*s  Practical  Treatise  on  the  Law 
of  ^^'^indo>Ar  Lights.— Second  Edition.    12mo.    1864.    & 

LOCAL  GOVERNMENT.— Fide  "Public  Health." 

LUNACY.— Elmer's  Practice  in  Lunacy. — ^The  Fractioeii 
Lunacy  under  Commissions  and  Inqusitions,  with  Notes  of  Gsmi 
and  Kecent  Decisions,  the  Statutes  and  General  Orders,  Formi  td 
Costs  of  Proceedings  in  Lunacy,  an  Index  and  Schedide  of  CaK^ 
Sixth  Edition.  By  JOSEPH  ELMER,  of  the  Office  of  ^ 
Masters  in  Lunacy.     8vo.     1877.  21* 

MAGISTERIAL  LAW.— Bum.— Fide  "Justice  of  Peace." 

Leeming  and  Cross. — Vide  *' Quarter  Sessions." 
Paley. —  vide  "Convictions." 
Pritchard. — Vide  "  Quarter  Sessions." 
Stone. —  Vide  "  Petty  Sessions." 

.  tUimddrd  Law  Work*  are  kept  in  Stock,  in  law  coif  and  oOicr  IM^ 


119,  CHANCERY  LANE,  LONDON,  W.C.  21 

TNTENANCE  AND  CHAMPERTY.  —  Tapp  on  Main- 
3     tenance  and  Champerty.— An  Inqtiiry  into  the  present 

■  state  of  the  Law  of  Maintenance  and  Champerty,  principally  as 

■  affecting  Contracts.  By  WM.  JOHN  TAPP,  of  Lincohi's  Inn.  Esq. , 
I      Barrister-at-Law.     12mo.     1861.  it,  Qd. 

JnDAMUS.  — Tapping    on    Mandamus.  — The  Law  and 

!      Practice  of  the  High  Prerogative  Writ  of  Mandamus  as  it  obtains 

both  in  England  and  Ireland     Koyal  8vo.     1848.  1/.  1<. 

!rINE   INSURANCE~Fu2€  **  Insurance." 

kRTIAL  LAW.— Finlason's  Treatise  on  Martial  Law, 
as  allowed  by  the  Law  of  England  in  time  of  EebelHon ;  with 
Practical  Illustrations  drawn  from  the  Official  Documents  in  the 
Jamaica  Case,  and  the  Evidence  taken  by  the  Koyal  Commission  of 
Enquiry,  with  Comments  Constitutional  and  Legal  By  W.  F. 
FINLASON,  Esq.,  Barrister-at-Law.    8vo.     1866.  12». 

RCANTILE  LAW— Boyd.— Fwie  **  Shipping.'* 

Brooke.— Fidtf  "Notary." 

Russell.— Fwie  "Agency." 

Smith's  Mercantile  Law. — ^A  Compendium  of  Mercantile 
Law.  By  the  late  JOHN  WILLIAM  SMITH,  Esq.  Ninth 
Edition.  By  G.  M.  DOWDESWELL,  of  the  Inner  Temple,  Esq., 
one  of  Her  Majesty's  Counsel.    Royal  8vo.     1877.  1^.  18*. 

^e  can  safely  say  that,  to  the  practising  Solicitor,  few  books  will  be  found  more 
JDl  than  the  ninth  edition  of '  Smith's  MercantUe  Law.' "— Xatr  Magazine^  Not.  1877. 

Tudor's  Selection  of  Leading  Cases  on  Mercan- 
tile and  Maritime  Law.— With  Notes.  By  0.  D.  TUDOR, 
Esq.,  Barrister-at-Law.  Second  Edition.  Royal  8vo.  1868.    11,  18«. 

TROPOLIS  BUILDING  ACTS --^A/^oolrych's  Metropolis 
Building  Acts,  together  with  such  Glauses  of  the  Metropolis 
Management  Acts,  1855  and  1862,  and  other  Acts,  as  more  par- 
ticularly relate  to  the  Buildings  Acts,  with  Notes,  Explanatory  of 
the  Sections  and  of  the  Architectural  Terms  contained  therein. 
Second  Edition.  By  NOEL  H.  PATERSON,  M.A.,  of  the  Middle 
Temple,  Esq.,  Barrister-at-Law.     12mo.     1877.  8«.  6ci. 

MES.— Rogers'  Law  relating  to  Mines,  Minerals, 
and  Quarries  in  Great  Britain  and  Ireland: 
with  a  Smnmary  of  the  Laws  of  Foreign  States  and  Practical 
Directions  for  obtaining  Government  Grants  to  work  Foreign  Mines. 
Second  Edition  Enlarged.  By  ARUNDEL  ROGERS,  Esq.,  Bar- 
rister-at-Law.    8vo.      1876.  1^.  11«.  Qd. 

Most  comprehensiTe  and  complete."— Xato  2Ymec,  Jane  17,  1876. 

Although  issued  as  a  Second  Edition,  the  work  appears  to  have  been  almost  entirely 
'ntten  and  very  mucQ  improved.  ...  1  he  volume  will  prove  invaluable  as  a 
k  of  legal  reference."— rA«  Minirtg  Journal,  May  18,  1876. 

)RTGAGE.— Coote*s  Treatise  on  the  L.SiW  of  Mort- 
gage.—Third  Edition.    Royal  8vo.     1860.  Net,  li. 

)RTMAIN.— Ra>Arlinson's  Notes  on  the  Mortmain 
Acts  ;  shewing  their  operation  on  Gifts,  Devises  and  Bequests  for 
Charitable  Uses.  Designed  for  the  Use  of  Solicitors  in  Adminstra- 
tion  Suits  in  the  Chancery  Division  of  the  High  Court  of  Justice. 
By  JAMES  RAWLINSON,  SoUcitor.  Demy  8vo.  1877.  Inter- 
leaved.  Net,  28,  6(2. 

AU  htandard  Law  WorTa  arc  kept  in  Stock,  in  law  calf  and  other  binding*. 


on  Lne  I  nai  oi  fvciions  at  iNisi 

Edition.     By  JOHN  DAY,  one    of    Her  M 

MAURICE  POWELL,Baiiuter-at-Law.   fu 

{Bound  t»  oi'C  thick  tolome  ta}f  or  arev.it,  Bt.  Sd.,  or 

calf  or  circuit,  ]0».  net.  extra.) 

"Thswork  itwif  bu  Inn;  igu  ror  ■  podtHn  uliogT^thrr  ni 

iUprinBilttdlttmthtnLinpfearUiattbepwIrtaDwillbelojt.'' j 

Selwyn's     Abridgment    of     the 

Pri  us.— Thirteenth  Edition.  Bj  DAV] 
EeconJar  of  Bedford,  and  CHAKLEa  T.  SMF 
Jiulgin  of  the  Supreme  Court  of  the  Cape  of  U 
IUijbI  Svo.     18S9.     iPubliih^d  at  2L  lOt.) 

NOTANDA.—  Vide  "  Digarti." 

NOTARY.— Brooke's  Treatise  on  the  OI 

tice  ofa  Notary  of  England Wi 

Precedents.  Fourth  Edition.  B7  LEONB  1 
of  Lincoln'!  Inn,  Barruter-at-Law.     Svo.     is; 

NUISANCES.— FitzGerald.— Fide  "Public  Hea 

OATHS.— Braithw site's  Oaths  in  the  Si 

of  Judicature.— A  Manual  for  the  nae   c 

Adminieter  Oaths  in  the  Supreme  Court  of  Jui 

Part  I.  coQtaining  practical  information  respei 

meat,  Darignation,  Jurisdiction,  and  Powera  ;  F 

coUectioD  of  officially  reEotpiiaed  Forma  of  Jar 

Exphmator;  Obeervationi.    By  T.  W.  BRAI' 

Becord  and  Writ  Clsrka'  Office.    Fcap.  Svo.     1 

"SpedallT  nuerul  toCominisiluaen.''— £<ih  JTiiiKUiiu,  ?ebniar 

"  Tbs  wurk  will,  we  doubt  not,  beociBi*  itia  ivcoanlisr]  guide  c 

mlnirter  wUu."— SdieifBM-  Jtmnal,  Utj  S.  19«. 

PARTNER  SHIP.-- Pol  lock's  Digest  of  the 
nership.  By  FREDERICK  POLLOCK 
Epq.,  Barriater-at-Law.  Author  of  "  Prindplea 
and  in  Equity."     Demy  Svo.     1877. 

•,*  The  object  of  thia  work  is  to  give  the  bdI 
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"^»NAL  PROPERTY.  —  Smith's  Real  and  Personal 
Property, — A  Compendium  of  the  Law  of  Beal  and  Personal 
SftiPlroperty  Primarily  Connected  with  Conveyancing  ;  Designed  as  a 
■flSecond  Book  for  Students,  and  as  a  Digest  of  the  most  useful 
i[£Leaming  for  Practitioners.  By  JOSIAH  W.  SMITH,  B.C.L., 
■fSQ.C.,  Judge  of  County  Courts.  Fifth  Edition.  2  vols.  Demy  8vo. 
Bb  1877.  21  2<. 

mT IONS.—  Pal m er. —  Vide  "  Conveyancing." 

Y  SESSIONS.— Stone's  Practice  for  Justices  of 
-  "tlie  Peace,  Justices'  Clerks  and  Solicitors  at  Petty  and  Special 
*^  Sessions,  in  Summary  Matters  and  Indictable  Offences,  with  a  List 
Z^  of  Summary  Convictions  and  of  Matters  not  Criminal.  With  Forms. 
■f  Eighth  Edition.  By  THOMAS  SIRRELL  PRITCHARD,  of 
■^  the  Inner  Temple,  Esq.,  Barrister-at-Law,  Recorder  of  Wenlock. 
•^  In  1  vol.     Demy  Svo.     1877.  IL  10». 

iDING,— Archbold.—  Vide  "  Criminal" 

^Stephen   on  Pleading. — A    Treatise   on  the  Principles  of 

*    Pleading  in  Civil  Actions ;  comprising  a  Summary  Account  of  the 

^    whole    proceedings  in  a  Suit   at    Law.      Seventh   Edition.      By 

»j    PRANCIS  F.  PINDER,  Barrister-at-Law.     8vo.     1866.  16«. 

BR  LAW.— Davis*  Treatise  on  the  Poor  Laws.— Being 

i     Vol  IV.  of  Bum's  Justice  of  the  Peace.  8vo.  1869.  M  lit.  M, 

/ERS. — Farwell     on    Powers. — A    Concise    Treatise   on 

Powers.     By  GEORGE  FARWELL,  B.A.,  of  Lincohi's  Inn,  Esq.^ 

Barrister-at-Law.     8vo.     1874.  ll,  la, 

It^e  recommend  Mr.  Fanvell's  book  as  containiog  within  a  small  coiupaaa  what  would 

■riae  have  to  be  sought  out  in  the  pages  of  hunureus  uf  cout'iuung  i-epurbk" — The  Lav, 

akber,  1874. 

:CEOENTS.— F*^  "  Conveyancing." 

NCIPAL  AND  AGENT.— Petg rave's  Principal  and 
Agent. — A  Manual  of  the  Law  of  Principal  and  Agent.  By 
E.C.  PETGRAVE,  Solicitor.     12mo.     1857.  7a.  6d. 

:  I^etgrave's  Code  of  the  Law  of  Principal  and 
Agent,  with  a  Preface.  By  E.  C.  PETGRAVE,  Sohcitor. 
Demy  12mo.     1876.  Net,  sewed,  2». 

IVY  COUNCIL.—Lattey's  Handy  Book  on  the  Prac- 
tice and  Procedure  before  the  Privy  Council. — 
By  ROBERT  THOMAS  LATTEY,  Attorney  of  the  Court  of 
Queen's  Bench,  and  of  the  High  Court  of  Bengal;  and  Advocate  of 
the  Courts  of  British  Burmah.    12mo.   1869.  6«. 

OBATE. — Browne's  Probate  Practice:  a  Treatise  on  the 
Principles  and  Practice  of  the  Court  of  Probate,  in  Contentious  and 
Non-Contentious  Business,  with  the  Statutes,  Rules,  Fees,  and 
Forms  relatmg  thereto.  By  GEORGE  BROWNE,  Esq.,  Barrister- 
at-Law,  Recorder  of  Ludlow.  Author  of  **  Practice  for  Divorce 
and  Matrimonial  Causes."     8vo.      1873.  11,  1«. 

A  cursory  ftlance  through  Mr.  Browne's  work  shows  that  it  has  been  compiled  with 
6  than  ordinar3r  care  and  intelliKence.     We  should  consult  it  with  every  confldeace, 
ooostsqaetitly  recommend  it  to  those  who  require  vi  instructor  in  Probate  Goun  prao- 
."—Law  Times,  June  21,  IH73. 

BLiC  HEALTH.— Chambers'  Digest  of  the  Law  re- 
lating to  Public  Health  and  Local  Govern- 
ment.—With  notes  of  1073  leading  Cases.  Various  official 
documents  ;  precedents  of  By-laws  and  Regulations.  The  Statutes 
in  full.  A  Table  of  Offences  and  Punishments,  and  a  Copious  Index. 
Seventh  Edition,  enlarged  and  revised,  with  Supplement  containing 
new  Local  Government  Board  Bv-Laws  in  full.  Imperial  Svo. 
1875-7.  28«. 

*«*  The  Supplement  may  be  had  separately,  price  98, 

All  standard  Law  Works  are  kept  in  Stocky  in  Ujm  cuXf  wad.  oiker  Vatm^kiwiiv 
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PUBLIC  HEkLTH.-Oimtinued. 
,  Chambers'    Exhaustive     Index   to  th 

Health  Act,  1875 ;  with  the  full  Text  of  the 
most  of  the  Incorporated  Acts.  By  G-EO.  F.  CIL 
the  Inner  Temple,  Esq.,  Barrister-at-I/aw.     Imperia] 

1  Chambers*  Popular  Summary  of  Publi 

and  I^ocal  Government  Law.    Imperia 

FitzGerald's  Public  Healtli  and  Riv 
lution  Prevention  Acts. — The  Law  relati 
Health  and  Jjocal  Grovemment,  as  contained  in  the  I 
Act,  1875,  with  Introduction  and  Notes,  showing  all  the 
the  ExistingLaWyWith  reference  to  the  Cases,  Sec;  togetb 
plement containing  "The  Rivers  Pollution  Preventioi 
WithExplanatoryIntrodoction,Note8,Cases,andIndex.] 
A-  R.  FITZGERALD,  of  Lmcohi's  Inn,  Esq.,  Ban 
Editorof"Thring*8  Joint  Stocks."    Royal   8vo.     187i 

"A  copiooi  and  well-executed  analytical  index  compIeteB  the  woik 
confidently  recommend  to  the  offloers  and  members  ox  sanitary  aathd 
i  interested  in  the  subject  matter  of  the  new  Act.*'— Xoio  Maaatine  and  Ba 

1877. 

"Mr.  FitzOerald'8  treatise  is  well  adapted  for  the  professional  adTiK 
hOBxd%,**—rublU  Health.  December  1,  1876. 

"  Mr.  FitzGerald  comes  forward  with  a  special  qnalification  for  the  ti 
employed  by  the  Government  in  the  preparation  of  the  Act  of  1875;  and 
•ays,  has  necesstirily,  for  some  time  past,  devored  attention  to  the  Law  reli 
health  and  local  goyemment.**— Zow  J<mmal,  April  22,  1876. 

PUBLIC  LAW,— Bowyer's     Commentaries    c 
versal    Public    Law.—By   Sir   GEORGE 
D.C.L.    Royal  8vo.     1854. 

QUARTER  SESSIONS.— Leeming  Sc  Cross's  Oen( 
Quarter  Sessions  of  the  Peace. — Their 
and  Practice  in  other  than  Criminal  matters.  Second  1 
HORAITO  LLOYD,  Esq.,  Recorder  of  Chester,  Judj 
Courts,  and  Deputy-Chairman  of  Quarter  Sessions, 
THURLOW,  of  the  Inner  Temple,  Esq.,  Barri8ter-a< 
1876. 

*'  The  present  editors  appear  to  have  taken  the  ntmost  pains  to  make  th 
plete,  and,  flrom  our  exammHtion  of  it,  we  can  thoroughly  recommend  it  to 
in  the  practice  of  quarter  sessiona**— lato  Times,  March  18,  1876. 

Pritchard's  Quarter  Sessions. — The  Juriad 
(  tice  and  Procedure  of  the  Quarter  Sessions  in  Crimini 

Ap}.ellate  Matters.  By  THOS.  SIRRELL  PRITCH 
Inner  Temple,  Esq.,  Barrister-at-Law,  Recorder  of  Wei 
1875. 

'*  We  can  confldontally  say  that  it  is  written  thronghout  with  clearness  a 
and  that  both  in  legislation  and  in  case  law  it  is  carefhliy  brought  doi 
recent  datb.''— Solicitors'  Journal,  May  1,  1875, 

RAILWAYS.— Browne.— Ftcie  «  Carriers." 

Lely's  Railway  and  Canal  Traffic  Ac 
And  other  Railway  and  Canal  Statutes  ;  with  the  Grei 
Forms,  andTable  of  Pees.  ByJ.  M.LELY,Esq.  Barri 
PostSvo.   187S.  --i,--««i 

**ThiB  book  contains  all  that  such  a  book  should  contain.  The  arnmsemi 
convenient,  and  frum  it  at  a  glance  can  be  seen  the  subject  matter  of  i 
deciBion  of  the  Court,  and  the  ground  ot  each  decisicm."— Laio  Magazisu. 

%♦  All  ttandarot  Loio  Wodbs  wt  fcepC  in  Stocky  in  lain  ea{fand  oi 


jj      119,  CHAWOBRY  LANE,  LONDON,  W.C.        25 

"".WAYS.-Otmrtnti^d. 

Simon's  La'w  relating  to  Rail^way  Accidents,  in- 
to duding  an  Outline  of  the  Liabilities  of  Railway  Oompanies  as  Carriers 
li   generfJly,  concisely  Discussed  and  Explained.     12mo.     1862.        35. 

K    PROPERTY.— D  art.— Vide  "  Vendors  and  Purchasers." 
"Leake's  Elementary  Digest  of  the  Law  of  Ppo- 
^    pePty   in   Land. — Containing :  Introduction.     Part  I.    The 
^    Sources  of  the  Law.— Part  II.    Estates  in  Land.    By  STEPHEN 
*'    MARTIN  LEAKE,  Barrister-at-Law.    8vo.     1874.  11  2s, 

,.*he  above  forms  a  oomplete  Introdaction  to  the  Study  of  the  Law  of  Real  Property. 

JShelfoPd's  Real  Ppopepty  Statutes.— Eighth  Edition. 
ij     By  T.  H.  CABSON,  of  lancohi's  Inn,  Esq.     8vo.     1874.      1/.  10«. 

■Smith's   Real    and   Personal   PpopePty.— A  Com- 
pendimn  of  tiie  Law  of   Heal  and  Personal  Property,  primarily 
!      connected  with  Conveyancing.     Designed  as  a  second  book  for 
'      Students,  and  as  a  digest  of  the  most  useful  learning  for  Practi- 
tioners.   By  JOSIAH  W.  SMITH,  B.C.L.,  Q.C.,  Judge  of  County 
Courts.     Fifth  Edition.     2  vols.    Demy  8vo.     1877.  2/.  2«. 

kM  a  refresher  to  the  memoiy,  and  a  repository  of  information  that  is  wanted  in  daily 
Uoe,  it  will  be  found  of  great  yalne."— •/«ri«e. 

.    .    **  He  has  given  to  the  student  a  book  which  he  may  read  over  and  over  again  with 
It  and  plea8Qre.*'--£ai0  Timet. 

Che  work  before  us  will,  we  think,  be  found  of  reiy  great  service  to  the  practitioner.** 
McUor^Joumak 

,    ,    "I  know  of  no  Tolume  which  so  entirely  fulfils  the  requirements  of  a  student's 
hook."*— From  Bb.  Rollxt's  Leetvre. 

5EIVERS.—Seton.— Fide  "Equity." 

3I8TRATION.— Rogers.—  Vide  "  Elections." 

SISTRATION  CASES.— Hopwood  and  Coltman's 
Registration  Cases.— Vol.  L (1868-1872).  Net,2l.l88,  Calf. 
Vol.  11.  Parti.  (1873).  Net,  10«.;  Part  II.  (1874).  Net,  10*.  6d; 
Part  III.  (1876).  Net,  is.  Gdj  Part.  IV.  (1876).  Net,  is.  Part  V. 
(1877).    Net,  3».  sewed. 

^ORTS.— Vide  pages  29-30. 

^ERS  POLLUTION  PREVENTION— FitzGepald's  Rivers 
Pollution  Prevention  Act,  1878.— With  Explanatory 
Introdaction,  Notes,  Cases,  and  Index.     Royal  8vo.  1876.      3«.  6d. 

h.  well-timed  addition  to  the  author's  previous  work  on  Sanitary  Law."— Zoio 
oMine,  February,  18T7. 

MAN  LAW.— Cumin.— Fufe" Civil." 

Greene's  Outlines  of  Roman  Law.— Consisting  chiefly 
of  an  Analysis  and  Summary  of  the  Institutes.  For  the  use  of 
Students.  By  T.  WHITCOMBE  GREENE,  B.C.L.,  of  Lincohi's 
Inn,  Barrister-at-Law.  Third  Edition.  Foolscap  8vo.  1875.      7«*6c2. 

Mears*  Student's  Ortolan.— An  Analysis  of  M.  Ortolan's 

Institutes     of    Justinian,    including    the    History    and 

Generalization  of  Roman  Law.     By  T.   LAMBERT   MEARS, 

M.A.,    LL.D.    Lend.,  of    the    Inner   Temple,    Barrister-at-Law. 

Puhlishedhy permission  of  the  late M. Ortolan.  Post8vo.  1876.  128.Qd. 

We  have  no  doubt  that  this  book  in  intended  to  meet  a  real  demand.    Nor  have  we 

reason  to  doubt  that  the  work  has  been  well  and  faithfully  executed  .  .  .  However, 

.  stndents  and  their  teachers  are  at  the  meicy  of  examiners,  and  this  book  will  very 

»ably  be  found  useful  by  all  ipvtiw."^Athinaum,  October  28, 1876. 

Dr.  Mean  has  made  his  edition  the  edition  par  excellence  of  that  great  French  writer.**— 

i  Law  Times,  December  80,  1876. 

All  standard  Law  Works  a/re  kept  in  Stocky  in  law  calf  and  <Ahtx  lixn^^Mv^su 
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SALE.— The  Contpact  of  Sale  with  a  View 
Codification.— By  ARTHUR  COHEN,  one  of  Her] 
Counsel,  FREDERIC  THOMPSON,  of  Lincoln's  Lu,  a 
WARR,  of  the  Middle  Temple,  Barri8ten-at-Li»w.    (In  pra 

SAUNDERS'  REPORTS.— Williams'  (Sir  E.  V.)  No 

Saunders'  Reports.- By  the  late  Serjeant  WIL 

' ,  Continued  to  the  present  time  by  the  Hight  Hon.  Sir  EI 

VAUGHAN  WILLIAMS.    2  vols.     Royal  8vo.    187L 

SHIPPING,  and  vide  "  Admiralty." 

Boyd's  Merchant  Shipping  La^^s  ;  being  a  G 
tion  of  all  the  Merchant  Shipping  and  Paasenger  Acts  ixoD 
1876, indusiye ;  with  Notes  of  all  the  leading  English  audi 
Cases  on  the  subjects  affected  by  Legislation,  and  an  i 
containing  the  New  Rules  issued  in  October,  1876  ;  fonmni 
plete  Treatise  on  Maritime  Law.  By  A.  C.  BOYD,  LL] 
Inner  Temple,  Esq.,  Barrister-at-Law,  and  Midland  Ciia 
1876. 
*'For  practical  parpoees  the  work  now  produced  by  Mr.  Boyd  ham  accomplU 

all  fbat  could  be  desired  in  a  If^slative  code.    .    .    .    Tbe  Talae  of  ncni 

hardly  be  over  estimated."— iruA  Law  Timet,  December  9,  1876. 
*'  Mr.  Boyd  confines  himself  to  short,  and  as  far  as  we  can  Judge  oorrect.  ita 

the  effect  of  actoal  decihions." — Solieiton^  Jownal,  January  20. 18TT. 
"*  The  great  desideratum  is  obTioufily  a  good  index.  And  this  llr.  Bord  has 

ticnlar  care  to  supply.    We  can  recommend  the  work  as  a  Tory  uaam  oomi 

shipping  law."— Z>ai0  Timet,  December  80,  lb76. 

S  r AMP  LAWS.— Til sley's  Stamp  Laws.— A  Treatia 
Stamp  Laws,  being  an  Analytical  Digeat  of  all  the  Stat 
Cases  relating  to  Stamp  Duties,  with  practical  remarks 
Third  Edition.  With  Tables  of  all  the  Stamp  Duties  pi 
the  United  Kingdom  after  the  Ist  January,  1871,  and  o^ 
Duties,  &c.,  &c.  By  EDWARD  HUGH  TILSLEY,  of  ti 
Revenue  Office.  8vo.  1871. 
STATUTES,  and  vide  "  Acts  of  Parliament." 

Biddle's  Table  of  Statutes.— A  Table  of  Refei 
unrepealed  Public  General  Acts,  arranged  in  the  AJphabeti 
of  their  Short  or  Popular  Titles.  Second  Edition,  indudn 
ences  to  all  the  Acts  in  Chitty's  Collection  of  Statntea.  B 
1870.     {Published  at  9«.  Sd.)  ^/i 

Chitty's  Collection  of  Statutes,  -with  S\ 
ments,  to  1877.— A  Collection  of  Statutes  of  Practica 
with  notes  thereon.  The  Third  Edition,  containing  all  thi 
of  Practical  Utility  in  the  Civil  and  Criminal  Administ 
Justice  to  the  Present  Time.  By  W.  N.  WELSB  Y  and  E] 
BEAVAN,  Esqrs.,  Barristers-at-Law.  In  4  very  thick  vol 
8vo.    1866. 

With  Supplemental  Volume  to  the  above,  oomprisinff  th( 
1866—72.    By  HORATIO  LLOYD,  Esq.,  Judge  of  Count 
and  Deputy-Chairman  of  Quarter  Sessions  for  Cheshire. 
6  vols.     Royal  8vo.     1865—72. 

Vol.  IL,  Part  I.,  1873,  7».  6d.     Part  IL,  1874,  S*     I 
1876, 16«.     Part  IV.,  1876,  6«.  6d.     Part  V.,  1877,  4«.  6d 

*^*  Continued  Annually. 
*'  Wnen  he  (Lord  Campbell)  was  upon  the  Bench  he  alwaya  had  this  wo 
and  no  statut  os  wore  ever  referred  to  by  the  Bar,  which  he  could  not  find  In  I 

Head's  Statutes  by  Heart;  being  a  System  of 
Technica,  applied  to  Statutes,  and  embracing  Common  La 
eery.  Bankruptcy,  Criminal  Law,  Probate  and  Divonse  aD<i 
ancing.      By  FREDERICK  WILLIAM  HEAD,    'of  t 
Temple,  Student- at-Law.    Demy  8vo.     1877.  iV 

*^*  AU  standard  La\o  WQrlMfvreVeptva  gtock^vn.  lav  calf  and  otka 
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jTUTES.— Cimttnued. 

;gLynch's  Statute  Law  of  1870,  for  the  use  of  Students  for 
^  tiie  Incorporated  Law  Society's  Examinations.  8vo.  Sewed.  Net^  Is, 
^,  „  1872,  Net,  U. ;  1873, 1«.  6d. ;  1874, 1«. ;  1 875,  U. ;  1876,  Is.  sewed, 
j_  Public  General  Statutes,  royal  8vo,  issued  in  parts  and  in 
p  complete  volumes,  and  supplied  by  the  Publishers  of  this  Catalogue 
■^    immediately  on  publication. 

^The    Revised   Edition   of  the    Statutes,  prepared 
under  the  direction  of  the  Statute  Law  Committee,  and  published 
I    by  the  authority  of  Her  Majesty's  Govemment.    imperial  8vo. 
jd.1.— Henry  in.  to  James  XL,  1236-1686    .    U  U  Od, 

i,   2.— Will.  &  Mary  to  10  Geo.  IIL,  1688-1770    .16    0 

^,    8.— 11  Ceo.  IIL  to  41  Geo.  IIL,  1770-1800    .    0  17    0 

,,    4.— 41  Geo.  IIL  to  61  Geo.  IIL,  1801-1811    .    0  18    0 

%,    6.— 62  Geo.  IIL  to  4  Geo.  IV.,  1     2-1823    .16    0 

^,    6.— 6  Geo.  IV.  to  1  &  2  WilL  IV.,  18-.i-1831    .16    0 

^  7._2  &  3  WilL  IV.  to  6  &  7  WilL  IV.,  1831-1836  .  1  10  0 
,„  8.-7  Will.  rV.  &  1  Vict,  to  6  &  6  Vict.,  1837-1842  .  1  12  6 
9.__6  &  7  Vict,  to  9  &  10  Vict.,  1843-1846    .    1  11    6 

10.— 10  &  11  Vict,  to  13  &  14  Vict.,  1847-1860    .17    6 

„  11.— 14  &  16  Vict,  to  16  &  17  Vict.,  1861-1863    .14    0 

„  12.— 17  &  18  Vict,  to  19  &  20  Vict,  1864-1866   .16    0 

„  18.— 20  Vict,  to  24  &  26  Vict.  1867-1861   .    1  10    0 

***  Volume  XIV.  in  preparation.  •*• 

■Chronological  Table  of  and  Index  to  the  Statutes 
to  the  end  of  the  Session  of  1 874.  Third  Edition,  imperial  8vo.   11,  6«. 
*  ]^rinted  by  Her  Majesty's  Printers,  and  Sold  by  Stevens  &  Sons. 
RT8.— Addison  on  Wrongs  and  theip  Remedies.— 
Being  a  Treatise  on  the  Law  of  Torts.    By  C.  G.  ADDISON,  Esq., 
Author  of  "  The  Law  of  Contracts."    Fourth  Edition.    By  F.  S.  P. 
W0LFERSTAN,E8q.,Barrister-at-Law.  Royal 8vo.  1878.  li.  18». 
ADE  MARKS.— Rules  under  the  Trade  Marks'  Re- 
gistration Act,  1878  (by  Authority).  Sewed.   Net,  U, 
Mozley's   Trade    Marks    Registration. — A  Concise 
View  of  the  Law  and  Practice  of  Registration  of  Trade  Marks,  as 
altered  by  the  Trade  Marks  Registration  Act,  1875,  and  Amended 
Act,  1876,  and  the  Decisions  thereon.    With  an  Appendix  con- 
taining a  copy  of  the  above  Acts  and  Rules,  with  Directions  for 
Registration,  &c.    Also  the  Merchandise  Marks  Act,   1862.    By 
LIONEL  B.  MOZLEY,  Solicitor  of  the  Supreme  Court.  Crown  8vo. 

1877.  Zs,  6d 

tfr.  Mozley  has  done  his  work  veil,  and  his  book  furnishes  a  very  intelligible  guide 
veiy  abstruae  subject." 

Sebastian  on  the  Law  of  Trade  Marks.— The  Law 
of  Trade  Marks  and  their  Registration,  and  matters  connected  there- 
with, including  a  chapter  on  Goodwill.  Together  with  Appendices 
containing  Precedents  of  Injunctions,  &c. ;  The  Trade  Marks  Regis- 
tration Acts,  1875 — 7,  and  the  Rules  and  Instructions  thereunder; 
T^e  Merchandise  Marks  Act,  1862,  and  other  Statutory  enact- 
ments ;  and  The  United  Stales  Statute,  1870 ;  And  a  copious  Index. 
By  LEWIS  BOYD  SEBASTIAN,  B.C.L.,M.  A.,  late  Exhibitioner 
of  fSxeter  College,  and  Viueriau  Law  Scholar  in  the  Univei'sity  of 
Oxford,  and  of  Lincoln's  Inn,  Esq.,  Barrister-at-Law.  {Nearly  ready. ) 

Trade    Marks*   Journal.— 4to.     Sewed.    {Jsmed  weekly,) 

Nos,  1  to  117  are  now  ready.  Net,  each  1$, 

Index  to  Vol  I.  (Nos.  1—47.)  Net,  8». 

Ditto,  Vol  IL  (Nos.  48—97.)  Net,  3«. 

JU  tUmdard  Law  Works  are  kept  in  Stock,  in  lom  c«(f  awi.  o\K«r  'VmA.vw^v 


of  tiia  United  Kinfcdom,  with  Sottm  on  the  ] 
an  Appendix  oontuning  the  Stuiding  Orden 
of  the  Board  of  Trade  relating  to  Tramw^ 
Befeiee*  with  racpect  to  Locni  Standi.  Bj 
B.A.,  ofUncoln's  Inn,  Baniater-at-LKw.      Pt 

USES— Jonas  (W.  HanbuiTr)  on  Uses 
VENDORS  AND  PURCHASERS.— Dart's  Ver 
chasePS.— A  TreatiBB  on  the  Law  and  Pn 
don  and  Pnichuen  of  Beal  E«tate.  By  J. 
Linoolu'B  Inn,  Esq..  one  of  the  Six  Conveya 
High  Court  of  Juatice,  Chancerr  Diviaion. 
tha  AUTHOR  and  WILLIAM  BARBER,  e 
Bariiater-atLaw.  2  vols.  Bojal  Bvo.  1876. 
"AitamUnliniikUkstlr.  DuTils  tMyond  ill  pntao." — tt 


■vl, 


ICC.— Amos  (Professor  Sheldon)  on 
the  Regulation  of  Vice. — A  compan 
in  Force,  for  the  Prohlbltloii,  R»ulatioa,  and 
Eneluid  and  other  Conntriea.  With  an  App« 
of  lAws  and  Folioe  R^nlations  aa  tbej  now 
Britlah  Dependendea,  in  the  chief  town*  of 
and  in  other  partB  of  the  world  ;  a  preoiae  naa 
of  the  EnsU^  Statutea;  and  ui  Hirtorioal 
Laws  and  Legialation  on  the  anbieot  fiom  tht 
DTeaent  day.  B;  SHELDON  AMOS,  M.A., 
Piofeagor  of  Jnriapnidence  in  Univaiaitj  Co 
1877. 

WATERS.— 'Woolryeh  on  the  Law  of  "W 
lUghta  in  the  Sea,  Rivera,  Canals,  &a.    Second 
Goddard.— J^cii!  "Eaaament^" 

WILLS.— Monti-lou.—  Kt<fa  "  Indian  !*».'' 
Bawlinson'9  Guide  to  Solicitors 

stPuetions  foi"  Wills.— 8to.    1874. 

Theobald's  Concise  Treatise  on 

tion  of  Wills.— With  Tahle  of   Caaea  . 
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REPORTS. 

1  WEHS  AND  SONS  HOLD  THE  QUIRE  STOCK  OF  THE 
P^OLLOWINC,  AND  HAVE  A  LARGE  STOCK  OF  SECOND- 
S-HAND REPORTS. -PRICES  ON  APPLICATION 

rrjf^dolphus  ai^d  Ellis,  Queen's  Bench,  12  vols.,  1884-40. 
.  ^  „  „      N.  S.  16  vols.,  1841-60. 

■sJBarne^Arall  and  Adolphus,  King's  Bench,  6  vols.,  1880-84. 
^  „  „    Alderson,  „         5  vols.,  1817-22. 

2  M  »>    CressAA^ell,  „       10  vols.,  1822-30. 
?jBapron  and  Austin,  Election  Cases,  1  voL,  1842. 
^Barron  and  Arnold,       „           „    1  voL,  1843-46. 
^Beavan,  BoUs  Court,  1838-66. 

-^Bell,  Crown  Cases,  1  vol,  ;i858-60. 

■jCalthrop,  King's  Bench,  1  voL,  1609-18. 

jCary,  Chancery,  1  vol,  1667-1604. 

Central  Criminal   Coupt    Sessions  Papers  (pit6- 
df     lished  after  every  Sesaioh). 

^  Clark  and  Finnelly,  House  of  Lords,  12  vols.,  1831-46. 

■i  Craig  and  Phillips,  Chancery,  1  voL,  1841. 

*  Common  Bench  Reports,  vols.  1  to  8, 1846-9. 

?  Cooper  temp.  Cottenham,  Chancery,  2  vols.,  1884-48. 

J!  „  temp.  El  don.  Chancery,  1  voL,  1816. 

m   Dearsley,  Crown  Cases,  1  voL,  1862-66. 

«  „  and  Bell,  Crown  Cases,  1  vol,  1866-68. 

■  De  Gex,  Macnaghten  and  Gordon. 

*  Chancery,  8  vols.,  1861-67 
„         and  Jones,  „       4  vols.,  1867-60. 

t  „         Fisher  and  Jones,     „       4  vols.,  1860-62. 

'  „         Jones  and  Smith,      „       4  vols.,  1862-66. 

De  Gex,  Bankruptcy  Appeals,  1  vol,  1846-48. 

„         Fisher  and  Jones,  „      1  part,  1860. 

„         Jones  and  Smith,  „      1  vol,  1862-66. 

Denison,  Crown  Cases.     2  vols.,  1844 — 52. 

DO'W  and  Clark,  House  of  Lords,  2  vols.,  1827-82. 

Dre'wry,  4  vols.    1862—69. 

Dre-wry  and  Smale,  Chancery,  2  vols.,  1860-65. 

Exchequer  Reports,  (Welsby,  Hurlstone  and  Gordon,)  11 
vols..  1847-66. 

Foster  and  Finlason,  Nisi  Prius,  4  vols.,  1868-67. 

Haggard,  Consistory,  2  vols.,  1789-1821. 

„  Ecclesiastical,  8  vols,  and  vol  4,  parts  1  and  2,  1827-33. 

Harrison  and  Rutherford, Conimon  Pleas,  1  voL,l 866— 68. 

%*  All  Law  Reports  are  kept  in  Stock,  in  law  calf  and  other  Undinyt. 


> 


:  j 


I 


M 


s  : 


80  8TBVENS  AND  SONS'  LAW  FUBUCATIDia 


Hop'wood  and  Coltman,  Begirtratioii  Catei,  vi 
2,  pwto  1,  2,  8,  4  and  6, 1868-77. 

.1  Hurlstone  and  Coltman,  EzQheqner,  4  yo]&,  186 

=1  Jacob,  Chiaoery,  1  voL,  1821-22. 

Jurist,  The  Reports  in  all  the  Courts,  1837 — 66. 

j)  i  Keen,  Ohanoery  (Bolls  Coinrt),  2  toIb.,  1836-88. 

Knapp  and  Ombler,  Election  Cases,  1  voL,  1831 

Leigh  and  Cave,  Crown  Cases,  1  voL,  1861-5. 

Lloyd  and  Goold,  Temp.  Sugden,  Irish  Chancesy,  I  v 

Lutwyche,  Begistration  Cases,  2  vols.,  1843-53. 

Macnaghten  and  Gordon,  Chancery,  3  vols.,  184 

,        Macrory,  Patent  Cases,  2  parts,  1836-54. 

McCleland,  Exchequer,  1  voL,  1824. 

„  and  Younge,  Exchequer,  1  voL,  1825. 

j  .1  Moody  and  Malkin,  NisiPrios,  1  voL,  1827-80. 

■    :  Moore,  Privy  Council  Cases,  15  toIs.,  1836-62. 

j,  I  „         Ditto    N.S.,  9  vols.,  1862-78. 

„         Indian  Appeals,  14  vols.,  1886-73. 

„         Gorham  Case. 

Mylne  and  Craig,  Chancery,  5  vols.,  1836-46. 

i  „  „      Keen,  Chancery,  8  vols.,  1838-35. 

i  Nelson,  Chancery,  1  vol,  1625-98. 

i  Peake,  Nisi  Prius,  2  vols.,  1790-1812. 

Phillips,  Chancery,  2  vols.,  1841-9. 

.1  Ridgway,  Irish  Appeals,  8  vols.,  1784-96. 

f  Rose,  Bankruptcy,  2  vols.,  1810-16. 

Russell  and  Mylne,  Chancery,  2  vols.,  1829-31. 

j  „         and  Ryan,  Crown  Cases,  1  vol,  1799-1828. 

j  Sessions  Cases,  Eliog's  Bench,  1  voL,  1710-48. 

j  Simons,  Vice-Chancellors*,  17  vols.,  1826-49. 

I  „    New  Series,         „      2  vols.,  1860-2. 

„    and  Stuart  „     2  vols.,  1822-6. 

j  Stuart  Cases  selected  from  those  heard  and  determm< 

Vice- Admiralty  Court  at  Quebec,  2  vols.  1836-75. 

Tothill,  Chancery,  1  vol,  1559-1646. 

NA/'ebster,  Patent  Cases,  vols.  1  and  2,  part  1,  1844-55. 

Wolferstan  and  De^w,  Election,  1  voL,  1856-8. 

I  „  and  Bristo-w,  2  vols.,  1859-65. 

\      !  Younge,  Exchequer  Equity,  1880-2. 

jf  „  and  Collyer,  Chancery,  2  vola,  1841-48. 

„  and  Jervis,  Exchequer,  8  vols.,  1826-30. 


♦/  ESTIMATES    ON    APPLICATIOI 

\^  All  Imw  Keportt  cvre  Icepi  \nw  &U>cik,  vn.  Ixim  calf  and  dhitr 


?  STEVENS  AND   SONS 

^  (Late  Stevens  and  Norton), 

Jll9,  CHANCERY  LANE,  LONDON,  W.G 

|i  (Late  of  Bell  Tard,  Iiincoln's  Inn). 


Established  1810. 


B  I  3Sr  ID  I  IsT  C3-. 


i 


STEVENS    AND    SONS 


.ECUTE  ALL   BINDING   IN   THE   BEST   MANNER,  AT 
I      MODERATE  PRICES,  AND  WITH  DISPATCH. 

eLaw  ReportSy  Law  Journal,  and  all  other  Reports, 
bound  to  Office  Patterns,  at  Office  Prices. 


I 

H  Standard  Law  Works  kept  in  stock  in  Library  Bindings. 


LIBEAEIES    PUECHASED    OE    VALUED. 

t 

A  Large  Stock  of  Second  Hand  Reports  and 

Text  Books  on  Sale. 


PRIVATE  ACTS  OF  PARLIAMENT. 

The  Publishers  of  this  Catalogue  possess  the  largest 
lown  Collection  of  above  (including  Public  and  Local), 
id  can  supply  single  copies  commencing  from  a  very 
rly  period. 

JTBVENS  &  SONS,  119,  CHANCEBY  LANE,  LONDON^  TfTXi. 


MW  WOEKS  Aim  ITEW  EDMI 


i 


Chalmers'  Digest  of  the  La^/sr  of  Bills  of  Exchi 
Promissory  Notes,  Checks,  <&c.  By  M.  D. 
Chtdmen,  of  the  Inner  Temple,  Esq.,  Barrister-at-Law. 

Chitty  on  Bills  of  Exchange  and  Promii 
Notes.— Eleventh  Edition.  By  J.  A.  Hussell,  Esq.,  Q.C.,J 
County  Courts.     {In  the  Prets,) 

Chitty's  Forms.— Eleventh  Edition.  By  Thomas  ChittviJiA 
WiUes  ChiUy,  Esqrs. 

Dixon's  Law  of  the  Farm.— Fourth  Edition.  By 
PerkinSf  of  the  Inner  Temple,  Esq.,  Barrister-at-Law. 

Kent's  Commentary  on  International  L 
Second  Edition.  Eevised  with  Notes  and  Cases.  By  /.  ^ 
LLD.,  Judge  of  County  Courts.     {Nearly  ready.) 

Lo>Arndes'  Law^  of  General  Average.— Engl 
Foreign.  Third  Edition.  By  Richard  Lowndes,  Author  ( 
AdminJty  Law  of  Collisions  at  Sea."    (/n  the  Press,) 

Pitt -Lewis'  County  Court  Practice. —  A  < 
Practice  of  the  County  Courts,  including  Admiralty  anc 
ruptcy,  embodying  the  Act,  Rules,  Forms,  and  Costs,  with 
Cases  and  full  Index.  By  0.  PUt-Lewis,  of  the  Middle  Tei 
Western  Circuit,  Esq.,  Barrister-at-Law,  sometime  Holde 
Studentships  of  the  Four  Inns  of  Court. 

Roscoe's  Digest  of  the  La-w  of  Eviden 
Criminal  Cases.— Ninth  Edition.  By  Horace  Smiii 
Inner  Temple,  Esq.,  Barrister-at-Law.     {Nearly  ready.) 

Russell's  Treatise  on  the  Duty  and  Power 
Arbitrator,  and  the  La-w  of  Submissior 
Awards.     By  Francis  Russell,  Esq.,  Becorder  of  Tenterde 
1  Edition.    {Just  ready.) 

Sale,  The  Contract  of,  with  a  Vie^^r  to  its  Co< 
tion.  By  AHhur  Cohen,  Q.C.,  Frederic  Thompson,  of  Line* 
and  H.  D.  Warr,  of  the  Middle  Temple,  Esqs.,  Barristers-at- 

Sebastian  on  the  Law  of  Trade  Marks.  1 
Sehastian,  of  Linooln*8  Inn,  Esq.,  Barrister-at-Law.     (Nearly 

Seton's  Forms  of  Decrees.  Judgments  and  ( 
in  the  High  Court  of  Justice  and  Coi. 
Appeal,  having  especial  reference  to  the  Chancery 
Fourth  Edition.  With  Practical  Notes.  By  R,  /^.  i^^ 
Senior  Registrar  of  the  Chancery  Division  of  the  High 
Justice,  F.  G.  A.  Williams,  of  the  Inner  Temple,  Esq  ai 
May,  of  Lincoln's  Inn,  Esq.,  Barristers-at-Law.  li  2  vols. 
( Vol.  IL  in  the  Press.)  * 

Smith's   Manual  of  Equity  Jurisprudence - 
.  Edition.    By  Josiah  W.  Smith,  B.C.L.,  Q.C.,  Judge  of  Count 

f  ■    i  {In  the  Press.) 

Wilson's  Judicature  Acts,  Rules,  and  Forms 
Edition,  llevised  and  Enlarged  by  Arthur  Wilson  of  t 
Temple,  Esq.,  Barrister-at-Law.     {Nearly  ready,) 

STEVENS  &  SONS,  119,  CHANCEKY  LAJ^E,~L6Kl>oii 


sn:v i:ns  AM)  ^oNs,  i::*.  «. 


.x-^  •_  ::..*  :    — : 


-    •  V" 


Wilson's  Judicatuxe  Acts.  Rules  and  Forms. — 

:i. •.■;■:■  'i  •  li!ili'\  'ii.r'-;  ::ii_»:i.l  :.*:  :.  .  ii-.l-—  .  r  ?•  tj  . 
!••  Mil  \i\\  ri:\i  II.  F.  S- •  :.  i  !■:  ;.:  :..  £-: .- A :': .  .:"".'. 
Ill'" I  r  r«i}.i.l«-.  K-<'|.,  lJ.ir.":«>'.r-  •.•-1.  : .-. .       }'»•      ,,  H 

Prideaux*s  Pxecedents  in  Conveyancing. — '•'.'/ ; 

on    it**    Law    ami     I'lisctifO.        II: _•:.?!.     }'  li-     - 
nilhllArX.  lati.  l'iofe.-*-..r.f  i.V..:  a:.:  iVrV  :.\ 


« 


..fCnut.  an.l.InllN  WllITi  <i\|  Jji:.  j.; 


■•  • -— • 


•i.'.^- 


Iloya!  Svo.     Is7ri.     rrio.- IS'.  iJ'y.  .-I  •:}.. 

■•  W  ••  ti.iiK  r.tii  hai>lit  nil  irii»»*  :i  ••  'li*- y  4:..-.-  :-;:._•  r-.  ..r--;*-  •:  :••.•.«:  • 
mn  t  wliii'h  In-  Mill  iMi:  til  li  f.l:i'ri'iii-il  niit  i'.i  ti.c  wvirK  •.     '.•:'.'.•. 

"  \\  I  I!  :i)  .iIhii  be  :illi>Hri|  !<•  aii-i  our  t'iti.tf  itf  ::-..,..  •  z..v  :  ?•••  •■"•  ' 
.•  II.  SH.  .|,  M.  pcispu-iiity,  iircciMou.  anil  |ifrt'-i  t:-  n  •  :  lir.-::.:..-.   —1.  *.  •.-.-.  *' 

RuHseirs   Txeatise   on    Crimes    and     BCisdemeanors.-' 

IMitiuii.      IJy  SAMIKL    IMtENTUK.     K>  :.,   or.e     :*    :{.:::. 
('••uiiM-l.    ;t  vols.     lloNul  Sv<>.     1*^77.     i*rice  ."»".  1"»».  r-  .   '.:'... 
'•  \lti<ia(i«>iiM  have  liri'ii  iii;iilt>  ill  thr  urL'tii^cniciiC     r  the  •«•■»  i,  ,s'.,:  ..  i>-. 
'  1. 1111  •  with  llic  p'liriiil  plan,  arc  MiflH' tit  to  ^hi  w   th  it   «:re.:  •';»-••   .. ".  "    - 

li.  •  II  1 1>  ii>\\i>i| \Vi' ar<':iiii.-./^.'>:  at  ti.i- j-a  .t-i.Cf,  lu  ;";>:rt    ..■.»•... 

.\hil>:t(tl  iM  thr  rollivtioii  ami  ai r.m}:cuiuiit  of  aJ  c!«ia  ii.  ij.s  .  t*  .cJr:..i.'  --    • 
I'll".  IiiIti  •'•'.  IS7<!. 

Oxeenwood's   Manual   of    ConTeyancing. — A    >f.:!.' 

ri.'U'tico  «»f  Convoy  and  n/,  shuwin;,'  the  proont  I*ract:LV  rrlitL:* ' 
daily  routitu'  «»f  ('oiivuyanciiij;  iii  Solicit.. rs*  <  »iMcts.     T"  ».•— 
.•uIiIimI  Coiiciso  Coiiiiuon  ForiiiH  ami  LVec(.*«Ieiits  in  i*oiiv.  v.t.  i--. 
diiioiis  of  S;iU»,  ('<»iivt5yaiicos,  and  all  other  Atfsuranees  in  •  "ij***:.' 
Fifth    l-:.lliion.       By  11.  N.   CAJ»EI^  Ji.A.,  LL.B.,  Soi-::  :.   ' 
1S77.      I'rii'o  ir>s.  rioth. 
"'V\\o  1i1i.11  mil  ion  uiiilci*  tlioM>.  la'ads  is  just  of  that  onlinary  pnu:ti>*;»I  kii:»- 
I.'.in  «•.!  Iioiii  oxjHMUMHv.  .'ind  in  not  to  Im;  Kathund  fi*oin  treatises. 

"  \  iMir  111  sillily  of  ih«s«'  jiaffon  would  probably  Hiin  a  ilih^ciit  o'.crk '* /"..  •• 
II  ..iiil  Ki!i«wlr.l;'.o  as  hi*  iiii;:lit  otherwinu  takuycai'Huf  duaiiltory  que»tiuniu'a:;;i.*- 
l.»  a.  .lUiu*  "     .Soiciioit'  Journal.  ' 

'  Smith's  .John  W.^  Action  at  Law. — An  Kluiiiontarv  View  : 
j  rroiriMlin;;s  ill  an  Action  at  Law.     Twelfth  Edition.     Adai't' '  v  ' 

I  i»iartir»»  of  tho   Supremo  (-ourt.    By   W.   1).    I.   FOUiMvt>.  :• 

I  r.anistrr.at-Law,    .luint    Editor  of  the   'MjicenKin*'    Acts"  a^; - 

i  ".huliralure  ;\ct.M."     12mo.     1870.     Price  10*.  (>i^  cLtii. 

Fax  writ     on    Powexs. — A      Concise  Treatise    on    IViwi-rs. 

«;K(»1:(:K  far  well,  B.A.,  of  Lincoln's  inn.  Etui,   Barrisicriit-; 

Svo.     1S7L     I'lic.'  1/.  U.  ch)th. 

"  Wo  nroinimnd   Mr.   Karwi'll'i*  book  a.>4  oontaniindf  within   a  dtnall  oniiiTa" 

would  oiiior\vHi>  li.ivo  t.»  bt'  souglit  out  in  the  pt^gcM  of  buudreds  ot  coutusiu'i' 

/*/„•  hiir,  NoM'inlM-r.  ISi  I.  *    • 

Bxowue's   \^G.>    Principles   and    Pxactice    c£    the    Couit  i 

Divonv,   \o.     Tliiid     Etlition.        liy    GEORGP:      lillOWNH,  :• 
r.arriKtrr-at.  Law.     Svo.     Ks70.     Price  1 /.  4».  cloth . 


FitzGexald's  Public  Health  and  liivexs  Pollution  Pxeventi 


k  .«    I  ■ «  .>« 


STEVENS  AND  SONS,  119,  CHANCERY  LANE,  W.C. 

Williams'  Law  and  Pzactice  in  Bankruptcy,  comjjrisiiig  tLe 
Bankruptcy  Act,  the  Debtors  Act,  and  the  Bankruptcy  Kepeal  and 
Insolvent  Court  Act,  of  lb69,  and  the  Rules  and  Forujs  made  under 
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profession,  and  it  is  a  thoroughly  practical  book." — Law  Times. 
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on  the  snbject." — Law  Journal,  August  19,  1876. 

Thring's  (B.)  Joint  Stock  Companies  Law. — ^The  Law  and 
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Statutes,  with  Notes,  a  Collection  of  Precedents  of  Memoranda  and 
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**  We  congratulate  Mr.  Pntchard  on  the  state  of  order  he  has  produced  out  of  the 

chaotic  mass  he  has  dealt  with,  and  we  think  much  credit  is  due  to  him  for  his  evident 

painstaking."— Iato  Journal^  April  24.  1875- 

Braithwaite's  Oaths  in  the  Suprenie  Const  o€  3udicature. — A 

Manual  for  the  use  of  Commisflioners  to  AdminiBtex  OafcYia  in  the  Supreme 
Court  of  Judicature  in  England.  Part  I.  contaii^vngwctical  information 
respecting  their/  '■"  i»--iiiiiwi4i^^jjj3n»^o\.\oii,  wwl  Poiwexs  •, 

Part  II.  comp/  V    .  >r      ^^^^,S?^^  ?SSS? 

and  Oaths,  ^  --^     ^'         >  \^-  J^^'^ft 

WAITB,  of  tU  ^-    ^'»'^-  ^^^-   ^^^^• 

"The  wis  t!il,^;  P  ^>^  C..^Vou«»  to  sA. 

minister  i)aAhB."—SoUci 


<h 


J 77  O!* »_„J   r_ 


)  ^f(iiX  aas^-  ^^' 


%'VSkm 


